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RESPONSIBILITY FOR TORTIOUS ACTS: 
ITS HISTORY. 


Not infrequently do the records of the related laws serve as the sole resource, or 
the safest one, for a methodical explanation of dark and doubtful topics in the legal 
development of our own native system. 

BRUNNER: Deutsche Rechtsgeschichte, i. 2. 


a O conception can be understood except through its history,” 
says the Positivist philosopher ; and of no legal concep- 
tion in Anglo-American law is this more true than of the notion 
of Responsibility for Tortious Acts. By this phrase is indicated 
that circumstance or group of circumstances attending the initia- 
tion and eventuation of an acknowledged harmful result, which 
induces us to make one person rather than another (or than no one at 
all) civilly amenable to the law as the source of the harmful result 
(and independently of whether this person can show some recog- 
nized justification for the harm); and it is this notion whose his- 
tory we find it possible to trace back in a continuous development 
in our Germanic law, without a break, for at least two thousand 
years, 
To get a starting-point, let us look back from present principles. 
_ The law to-day, so far as we are entitled to take it as standing 
_ on a rational basis, distinguishes classes of cases which may be 
' roughly generalized for present purposes as follows: (1) Cases 
where the source of harm is pure misadventure, as where a cus- 
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tomer is handling a supposed unloaded gun in a gun-store, and it 
goes off and injures the clerk; (2) Cases where no design to in- 
jure exists, but a culpable want of care is found; (3) Cases where 
no design to injure exists, and yet no inquiry into the actor’s 
carefulness is allowed, —in other words, where he does the speci- 
fic harm-initiating act “at his peril,” as where he fires a gun in 
the street, or cuts grass or sells goods which prove to be those 
of another; (4) Cases where actual design to produce the harm 
exists! Now, the thing to be noted is that the primitive Germanic 
law knew nothing of these refinements; it made no inquiry into 
negligence, and it raised no issue as to the presence or absence 
of a design or intent; it did not even distinguish, in its earlier 
phases, between accidental and intentional injuries. The dis- 
tinctions of to-day stand for an attempt (as yet more or less in- 
complete) as a rationalized adjustment of legal rules to considera- 
tions of fairness and social policy. But the indiscriminate liability 
of primitive times stands for an instinctive impulse, guided by 
superstition, to visit with vengeance the visible source, whatever it 
be, — human or animal, witting or unwitting, — of the evil result. 
Both these extremes are fairly clear; it is the transition from one 
notion to the other which forms the interesting and complex 
process. 

In endeavoring to realize the nature of the primitive canons of 
Responsibility, one must take into consideration the essentially 
superstitious and irrational spirit which pervaded the jural doings 
of primitive society; for the notion here dealt with was only one 
of the vehicles of its expression. One need not here call to mind 
in detail the characteristics of primitive culture; only certain of 
the more germane may be noted. The idea of transgression as 
associated with ceremonial observances;? the propitiation of 
deities by gifts and sacrifices ;* the sense of pollution and con- 
tamination (as by the touching of blood or of a corpse) ;* the 
appeal to a decision of the Deity or of chance in litigation (as by 
the subjection to ordeals, the swearing of exculpatory oaths, the 





1 Compare Holmes, Common Law, cc. iii., iv., esp. pp. 92 ff., 144 ff.; Pollock, 
Torts, p. 19. It is here assumed, for present purposes, that in the few classes of cases 
where actual malicious motive is material, no question of responsibility, properly con- 
sidered, is involved. 

2 Spencer, Ceremonial Institutions, 10. 

8 Tylor, Primitive Culture (3d Amer. ed.), ii. 380. 

# Tylor, Ib., ii. 429. 
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engaging in formal combat) ;! the arbitrary formalism of words 
and phrases in pleading and oaths,2—-these give the tone to the 
times. In the light of these it is easy to understand that the 
notion of Responsibility for Harmful Results was determined 
largely by instincts of superstition, and that our ancestors were 
satisfied with finding a visible source for the harm and following 
out their ideas of justice upon it. 

In this particular field, too, there are numerous manifestations, 
all akin. The doer of a deed was responsible whether he acted 
innocently or inadvertently, because he was the doer ;* the owner 
of an instrument which caused harm was responsible, because he 
was the owner, though the instrument had been wielded by a 
thief ;* the owner of an animal, the master of a slave, was respon- 
sible because he was associated with it as owner, as master ;®° the 
master was liable to his servant’s relatives for the death, even 
accidental, of the servant, where his business had been the 
occasion of the evil;® the rachimburgius, or popular judge, was 
responsible for a wrong judgment, without regard to his knowledge 
or his good faith ;? the oath-helper who swore in support of the 
party’s oath was responsible, without regard to his belief or his 
good faith ;* one who merely attempted an evil was not liable 





1 Lea, Superstition and Force, passim. 

2 Brunner, Deutsche Rechtsgeschichte, i. 181, ii. 349; Wort und Form in altfranzés. 
Prozess, 1868; and Revue Critique de Legis]. et de Jurisp., 1871-72. 

8 See fost. 

# See post. 5 See post. 

6 Brunner, Deutsche Rechtsgeschichte (1892), ii. 549. ‘‘ The master was liable for 
the werge/d of the workman if the latter lost his life in the service, and for the appro- 
priate money-payment if he was injured, — so far as the injury could not be imputed 
to some third person for whom the master (who had to answer for the misdeeds of his 
own people) was not responsible. If one who was in the service of another lost his life 
by misadventure, by reason of a tree or of fire or of water, the accident was imputed to 
the master as homicidium. If one person sent another away or summoned him on the 
former’s business, and the latter lost his life while executing the order, the former was 
taken as the causa mortis.” See LL. Henry I. go. 

7 Brunner, Ib., ii. 360. “ That the intention to act wrongfully is presumed as of course 
against the defeated party [in a suit against the judges], and, especially as regards the 
judges, that the excuse of having judged according to their best knowledge and belief is 
not allowed, is merely an individual application of a fundamental principle pervading the 
Germanic penal law, which is to argue without question from the particular external 
circumstance to the presence of an unlawful intent, and (apart from typical exceptions, 
not here involved) to treat unintentional misdeeds the same as intentional ones, without 
allowing proof of the absence of intent.” 

® Brunner, Ib., ii. 389. “The earlier times paid no regard to the good faith of the 
individual oath-helper, in accordance with their general principle of penal law, which 
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because there was no evil result to attribute to him;! a mere 
counsellor or instigator of a wrong was not liable, because the 
evil was sufficiently avenged by taking the prime actor,? and where 
several co-operated equally, a lot (frequently) was cast to select 
which one should be held amenable ;* while the one who harbored 
or assisted the wrongdoer, even unwittingly, was guilty, because he 
had associated himself with one tainted by the evil result.4 Of 
these various forms of the primitive notion which determined 
responsibility, we are here concerned with only a few, — those that 
have a more or less intimate connection with later doctrines of 
the English law of torts, and are therefore for us more worth 
tracing from early times. 

These may be, for convenience, grouped into four classes, each 
one of which will be to better advantage followed out separately, — 
to be distinguished according as the harmful results may be traced 
back to (@) a personal deed; (4) an animal; (c) an inanimate 
thing; (d) a servant or slave. It will be convenient also to 
take up first the general Germanic notion, and follow it down to, 
say, the Norman Conquest, and then to keep to English soil, and 
trace down the later forms. As it happens, this division falls in 
fairly with epochs of doctrinal change. In this article, then, the 
idea will be taken up in its earlier forms only, as one common to 
the Germanic peoples. 





without discussion treated the unlawful intent as accompanying the external fact of an 
offence. . . . The later development shows the tendency, on the one hand, to increase 
the punishment for a false oath, but, on the other hand, to distinguish between false 
oaths sworn wittingly and unwittingly.” It may be suggested that when the learned 
investigator in these passages speaks, ¢. g., of “treating the unlawful intent as accom- 
panying, etc.,” he is attributing to a past age the sentiments peculiar to the present one. 
The primitive Germans did not “presume” or “impute” an unlawful intent: they 
simply did not think of the distinction at all. To feel the need of such an element, and 
to “impute” or “ presume ” it, would be a mark of a later stage of development. 

1 Brunner, Ib., ii. 558. “ The penalty of unintentional misdeeds is paralleled by the 
general impunity accorded to attempts.” Moreover, though certain acts which fell short 
of causing death, and yet put life in peril (as pushing into the water, etc.) were treated 
as lesser offences, somewhat as we treat attempts ; yet “ it was immaterial whether the 
result was caused with the intention of killing, or with some other design, or unintention- 
ally ” (560). 

2 Brunner, Ib., ii. 565. 8 LL. H. I. 59, 25; Brunner, Ib., ii. 468. 

* Brunner, Ib., ii. 575. “From the jural notion that the misdeed in itself puts a 
man beyond the law, follows fundamentally the penalty of the act of rendering assist- 
ance. . . . [This notion] has to do with the idea that the helping of the offender is a 
mutiny against the common weal, or it springs directly from the principle that he who 
stands out for the wrongdoer takes upon himself, as against the community, the wrong- 
doing and its consequences.” 
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I 


We have, then, to deal with the primitive notion which instinc- 
tively visits liability on the visible offending source, whatever it 
be, of a visible evil result. In Brunner’s words, “The early law 
knows no such thing as accident, but seeks always for something 
to make answerable, and determines it, by a scarcely appreciable 
causation-nexus, from the conditions of the harmful result.” The 
notion, as applied to persons, is that of the schddliche Mann, a 
man from whom some evil result has proceeded.* It can best 
be illustrated in advance by two instances, one drawn from a well- 
known tale in the Northern mythology, the other from medizval 
Frisian chronicles : — 


“ Baldur the beautiful was beloved by all the gods, and Frigga had 
exacted an oath from all things — fire, water, stones, trees, and all — not 
to harm Baldur ; for Baldur had dreamed of his own death. Then the 
gods, his safety assured, began in fun to pelt him with stones, clubs, and 
battle-axes, and found him indeed invulnerable. But Loki the jealous 
was vexed because Baldur was not hurt ; and going in disguise to Frigga, 
he learned that the mistletoe alone had not been sworn, for it seemed too 
feeble a plant to do harm. Then Loki went up to Hodur, the blind god, 
who had been standing apart, for he had nothing to throw. He could not 
see to aim, so Loki gave him the mistletoe twig and guided his hand, and 
the twig flew, and struck Baldur lifeless. Then the other gods were for 
laying strong hands on the murderer; but they were in a sacred place. 
And Hodur fled. And Odin said, ‘ Now, who will wreak vengeance on 
Hodur, and send Baldur’s slayer to Hades?’ The avenger was Wali, 
Baldur’s younger brother, who washed not his hands and combed not his 





1 NoTE. — This seems the best place to say, once for all, that the ensuing first part 
of the article is founded almost entirely on Prof. Dr. HEINRICH BRUNNER’s article in 
the Proceedings of the Royal Prussian Academy of Sciences, vol. xxxv., July 10, 1890, 
“Ueber absichtslose Missethat im altdeutschen Strafrecht.” As to the sources there 
quoted, this part is in effect merely a reproduction of the salient ones. As to the 
conclusions reached, they have here been presented in a somewhat different form and 
arrangement, with a view to tracing subsequent English development; but it would 
seem that Professor Brunner would prefer this, for in his 1892 volume of the Deutsche 
Rechtsgeschichte he has chosen an arrangement more nearly resembling the present 
one. His article will here be cited as “ Br., Pr. Ak.;” his treatise, as “ Br., D. Rg.” 
A few gleanings from recent volumes of the Selden Society, from Bracton, etc., have 
been added by the writer, so as to bring the topics in this part of the article down to 
about the 1200s in England. 

2 Br., D. Rg. ii. 549. 

3 Br., D. Rg. ii. 537- 
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hair until he had fulfilled his vengeance and smitten to death the slayer 
of Baldur.” * 


A clearer case of innocence, one would think, in these days, 
could hardly be made out; but not so by the tests of our ances- 
tors. — Next, an example showing an exceptionally late survival 
of these ideas, and at the same time the transition to different 
standards :— 


“ Owen Alwerk was brewing beer. During his absence the child of 
Swein Pons came in and stood by the kettle. The kettle slipped from its 
hook, and the liquid burned the child so that it died on the third day. The 
relatives of the child pursued Alwerk, who fled to the house of a friend 
for refuge. The master of the house opposed the entrance of the pursuers, 
and an affray ensued, in which the master by inadvertence killed his own 
nephew. The affair was laid before six men as judges ; and they decided 
at first that Alwerk must pay the head-money for the dead child and for 
the dead nephew, and must besides make a pilgrimage to Rome. But 
Alwerk opposed the judgment, and to such good purpose that they altered 
it to this effect, —that he should be absolved without more from the 
child’s death, and from the nephew’s if he swore that he did not urge on 
the master of the house to fight.” ? 


With these preliminary illustrations of the attitude of mind we 
are dealing with, we may take up, in the order of topics already 
named, the primitive ideas for the exposition of which we are 
indebted to the great Brunner. 


a. Harm connected with a Personal Deed. 


It is not possible to draw hard-and-fast lines in tracing the 
stages of development; we can simply note that there were 
several stages, and point to particular rules or passages as illus- 
trating approximately this or that successive form. 

1. Of the primitive form of absolute liability, then, we find a 
few comparatively late traces; though, as Brunner points out, the 
fact of the necessity for an express mention of a prohibition or 





1 In Bugge, Norrven Fornkvaedi (Christiania, 1867), p. 212, is another instance, 
from the Song of Sigurd, the slayer of the dragon Fafnir. Loki, in company with Odin 
and Honir, had seen an otter and killed it with a stone; for it had been carrying off 
the pelts belonging to the gods. But they discovered that the supposed otter was 
none other than the son of Hreidmar, who had put on the form of an otter; and, for 
the compensation they were obliged to give, they filled the otter-skin within and cov- 
ered it without with gold, and gave it to Hreidmar. 

2 A. D. 1439, Richthofen, Friesische Rechtsquellen, 570. 
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a penalty in a law is often an indication that the popular regard 
for the principle involved is on the wane. 


Lex Bavariorum, 19, 6. — “ Who injures the corpse of a man whom 
another has killed, either by cutting off the head or the ear or the foot, or 
by otherwise drawing the slightest blood, pays a fine of twelve shillings.” 
The example then given is this: The corpse of a murdered man is dis- 
covered by birds of prey, who settle upon it to devour it; a man sights 
them and draws bow at them, but strikes the corpse so that it is wounded: 
he shall pay the fine. 

Westgothic Law.1— The rule of Wamba: “ Ut quicumque deinceps 
occiderit hominem, si volens aut nolens homicidium perpetravit, . . . in 
potestate parentum vel propinquorum defuncti tradatur.” 

Roger of Sicily’s Law (1100—1150).2— “ Qui . . . lapidem ad aliud 
jecit hominemque occidit, capitali sententia feriatur.” The notable 
thing is that the first part of the law is a copy of the Lex Cornelia 
de sicariis ; but liability is substituted for non-liability, and the above 
is added. 

Anglo-Saxon Law.—(1) Beowulf (Chronicles) v. 2436 (ed. Heyne) : 
the story of King Hredel, whose second son, Haedcyn, unfortunately 
killed his brother by an arrow which went wide of the mark. The death 
of the slayer was required in expiation ; and the king so mourned at the 
untimely loss of his two sons that he took his own life. (2) LL. Henry I. 
(so called) 90, 11: “ Legis enim est, qui inscienter peccat scienter emen- 
det, et qui brecht ungewealdes [unintentionally] bete gewealdes, .. . 
[¢.g.] si alicujus equus, ab aliquo stimulatus vel subcaudatus, quamlibet 
percuciat.” ® 





1 Walter, Corpus Jur. Germ., i. 668. The general dates of these Germanic codes 
vary from 400 to 900 A. D. circa. The large collections usually referred to are Mon. 
Germ. Leg., and Schmid’s Gesetze d. Angels.; others are noted in Br. D. Rg., 
I. vii. 

2 Merkel, Commentatio, 1856, p. 31, fragm. 42. 

% It must be remembered that we are here dealing with a sentiment characteristic of 
primitive justice everywhere. For the Greek and Roman evidences, see Hepp, “ Die 
Zurechnung auf d. Gebiete d. Civilrechts,” 1838. The following casual examples, as 
cited by Blackstone (iv. 187), may here be given : — 

ek : Patroclus tells Achilles, in the latter’s dream, that when a child he was obliged 
to flee the country for casually killing a playfellow, vhmos ob e0éAwy (Iliad, xxiii). 
Voluntary banishment for a year was the penalty for homicide by misfortune (Plato, 
Laws, ix.). 

Roman : Casual homicide was excused only by the indulgence of the emperor, cer- 
tified by his own signature (Cod. 9, 16, 5). 

Hebrew : “ As when a man goeth into the wood with his neighbour to hew wood, and 
his hand fetcheth a stroke with the axe to cut down the tree, and the head slippeth from 
the helve, and lighteth upon his neighbour, that he die ; he shall flee unto one of those 
cities [of refuge], and live.” But the avenger might slay him on the way, or on his 
withdrawal from the city at any time before the death of the high priest (Numbers 
xxxv. 26; Deut. xix. 5). 
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It may be noted here that the proceeding of attaint was only 
a later form of the same early notion. In early times it was a 
general custom, where adultery or the like was discovered, to slay 
every living thing within the house, whether man or beast.! The 
legal visitation of the sins of the fathers upon the children was one 
of the latest survivals of this idea.? 

2. As times change, and superstition begins to fade, the notion 
of “misadventure,” “ungefahr,” is hazily evolved, and facts of 
the sort are regarded as ground for an appeal to the king or the 
lord on the offender’s behalf. The strict law is thus regarded 
as requiring his punishment ; but no vengeance can be wreaked 
upon him, no blood-feud started by the members of the victim’s 
family. 


Holland. —In 1425 Aelwyn, a citizen of Delft, had “by ongevalle 
ende onwetende” * killed another. The case went to the lord, Philip of 
Burgundy, who granted a pardon: “ We hold the said Aelwyn quit and 
forgiven by this letter of all wrong and misdoing which he has done 
against us and our lordship, and we give him again his life and goods, 
which he thereby should have forfeited to us.” 4 

France.— (1) Coutumes du Beauvoisis :*§ “In case of accidents happen- 
ing by mischance, in such cases pités et miséricorde ought rather obtain 
instead of stern justice.” When a man in turning his wagon injures 
another, “it is a case of mischance, and the wagoner should be shown 
mercy, if it does not appear that he managed it with a malicious purpose 
of injuring the other.” If one is separating two quarrellers, and acci- 
dentally injures the one who is his friend, “let mercy be shown him.” 
(2) Somme Rurale:* Under the head “d’occire autre par cas d’aven- 
ture,” all such cases are said to fall under the penalty of death, and to 
need remission by the prince. 

England. — (1) Anglo-Saxon laws, quoted fost. (2) Bracton, De Legi- 
bus: ‘‘ Crimen homicidii, sive sit casuale vel voluntarium, licet eandem 





1 J. Grimm, in Zeitsch. f. deutsches Recht, v. 17, 18. 

2 Bracton says (f. 105 4): “ Crimen vel peena paterna nullam maculam filio infligere 
potest ;” but this is a borrowed humanity, and does not represent the actual law of his 
time. By the Golden Bull of Charles IV. in 1356, the lives of the sons of such as con- 
spire to kill an elector of the Imperial Crown are spared by the Emperor’s particular 
bounty ; but they lose all rights of succession and of holding office, “to the end that, 
being always poor and necessitous, they may forever be accompanied by the infamy of 
their father, may languish in continual indigence, and may find their punishment in 
living and their relief in dying.” In Blackstone’s time this corruption of blood still 
existed, though he disparages it; but the forfeiture of estates he defends on grounds of 
policy. 

8 “ By accident and unwittingly.” * Groot, Charterbuch, 4, 800. 

§ Beaumanoir, c. 69. 6 Bouteiller, ii. 40. 
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pcenam non contineant, quia in uno casu rigor, in alio misericordia” 
(f. 1044; also 1415). (3) Stat. Gloucester (6 Ed. I., 1278) c. 9: If one 
kills another in defending himself or by misadventure, he shall be held 
liable, but the judge shall inform the king, “et le roy lui en fera sa grace, 
s’il lui plaist.” (4) Fleta? repeats the rule of the statute. (5) Early cases 
in the King’s Court: (1214) “ Roger of Stainton was arrested because 
in throwing a stone he by misadventure killed a girl. And it is testified 
that this was not by felony. And this was shown to the king, and the 
king, moved by pity, pardoned him the death. So let him be set free.” * 
(1225) “ Mabel, Derwin’s daughter, was playing with a stone at Yeovil, 
and the stone fell on the head of Walter Critele, but he had no harm from 
the blow ; and a month after this he died of an infirmity, and she fled to 
church for fear, but [the jurors] say positively that he did not die of the 
blow. Therefore let her be in custody until the king be consulted.” ® ¢ 


It is to be noted that a killing done in self-defence was regarded 
as one of those which required to be pardoned in this way by the 
king ; and this notion long left its impress on English criminal 
law.® 


Early Cases. — (1221) “ Howel, the Markman, a wandering robber, and 
his fellows assaulted a carter and would have robbed him; but the carter 
slew Howel, and defended himself against the others and escaped them. 
And whereas it is testified that Howel was a robber, let the carter be quit 
thereof. And note that he is in the parts of Jerusalem, but let him come 
back in security, quit as to that death.” ° Note that there is here no resort 
to the king’s pardon, yet the carter had thought it wise to seek safety by 
absconding. — (1203) “ Robert of Herthale, arrested for having in self- 





’ 
2 j, 23, 15. 

2 Selden Society, Pleas of the Crown, i. No. 114. 

8 Ib., No. 188. See also Bract. N. B. iii. 157, No. 1137 (A. D. 1235-36), where “ nes- 
citur adhuc utrum ipsum interfecit per infortunium vel alio modo,” and so the defend- 
ant is allowed to abjure the kingdom. 

* Bracton, in De Legibus, as above, shows the rule. But other passages there occur 
which are quite inconsistent with this, and would even do well enough as a rough state- 
ment of to-day’s law. Of homicide by chance, he says, “as where a person has thrown 
a stone at a bird or an animal, and another person, passing unexpectedly by, is struck 
and dies, . . . here it is to be distinguished whether the person was engaged in a lawful 
or in an unlawful affair. . . . If he was engaged in a lawful affair, . . . if he used such 
care as he could, . . . it is not laid to his account” (1204). Again, he uses the old 
Roman example of throwing a ball at play and hitting a razor in the hands of a barber 
while shaving (136 4). The explanation is simple: he is here copying and adapting 
from the Roman and civil law, —in the latter case from Dig. 48, 8, 14 (as Brunner 
points out) ; in the former from Gregory’s Decretal (v. tit. xii. ; 1234 A. D.) “de homi- 
cidio voluntario vel casuali” (as Twiss points out, Pref. II. lix.). 

5 Bl. Comm. iv. 182-188, 

® Seld. Soc., Pl. Cr., i. No. 145. 


43 
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defence slain Roger, Swein’s son, who had slain five men in a fit of mad- 
ness, is committed to the sheriff that he may be in custody as before, for 
the king must be consulted about this matter.” ? 


3. But still, in the earlier days, the malfeasor by misadventure 
must at least pay a fine, though released from the penalty of 
death, and, later on, when the blood-feud had disappeared and a 
fixed payment was the regular form of civil liability, he must pay 
a portion of the ordinary amount. 


Holland. —1n 1438 Philip of Burgundy pardons by special grace the 
members of a guild in Leyden who have killed some one by misadventure, 
remitting the forfeiture of life and goods, but saving the expiation-money 
due the dead man’s kindred.? 

Franks. — Capitulary of Charlemagne, 819 A. D., with instructions to the 
missi, or itinerant officials: As for a person held to answer, “let this be 
the treatment, that if one has offended ignorantly, let him not be obliged 
to pay according to the full rule, but as near as seems possible.” ® 

England. — LL. Henry I. (so-called), 90, 11: After the maxim above 
cited, “qui inscienter peccat scienter emendet,” and the illustrations of 
misadventure, “In these and like cases, where a man intends one thing, 
and another eventuates, ¢. ¢., when the result, not the intention, is charged 
as blamable, let the judge fix a small fine and fee, inasmuch as it really 
occurred by accident.” * 


4. Moreover, probably at a somewhat later stage, as the notion 
of complete exculpation (in a criminal process) grows, the malfeasor 





1 Seld. Soc., Pl. Cr., i. No. 70. So also Bract. De Legib. 1446, mentioning a case 
of a pardon to a man who defended himself against a burglar in his own house (1234) ; 
Bract., Note-Book, iii. 229, No. 1216 (A. D. 1236-37), where the jury found a killing in 
self-defence, and “ dominus rex de gracia sua, non per judicium, perdonavit ei mortem 
illam ” (1236); also Bract., N. B. iii. 107, No. 1084 (A. D. 1225). These were before 
the Statute of Gloucester (1278), cited above. 

2 Mieris, Handv. etc. d. Stad Leyden, 289. 

8 Boretius, Cap. i. 290, Cap. Missorum, ch. 15, 

* In old Swedish law accidental killing is not to be punished unless both parties (é. ¢., 
the deceased’s relatives, practically) wish it (v. Amira, Altschwed. Oblig.-recht, 382), 
So in Japan a case is recorded (Simmons, Notes, etc., Trans. As. Soc. Jap., xix.), 
where the judge labors to induce the deceased’s family to withdraw their charge against 
an insane murderer, and finally succeeds. This is probably the transition-form preced- 
ing the above stage; first, the family agree to compound for less money, and then the 
judge compels them to. A curious example of this phase is seen in the LL. Henry I.: 
where a man falls from a tree and kills another below, he shall be held innocent; yet 
the blood-feud will be allowed if insisted upon, but it may be carried out in one way 
only, — the avenger may himself mount the tree, and in turn fall upon the slayer. This 
is recorded also in Holland (Brieler Rechtsbuch, Matthijssen, 212), and in a Hindu 
popular tale (Kohler, Shakspeare in d. Forum d, Jurisprudenz, 93). 
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must, immediately after the occurrence, give notice of it, and swear 
an extra-processual exculpatory oath as to its occurring by accident 
or in self-defence; otherwise, he loses the benefit of the plea if 
suit is brought. 


Franks, — Lex Ripuaria, 77: When a man slays a malefactor, fagrante 
delicto, who has resisted capture, he must make oath with el. en helpers 
that he slew the other as an outlaw ; if he does not, “ Homicidii culpabilis 
judicetur.” Then afterwards he must come to his trial within forty nights, 
and make oath with thirty-six law-men. 

Sweden.— The wrongdoer by misadventure, without waiting for suit, 
must offer an oath and render satisfaction for the deed.? 

Holland, — The oath of exculpation for the death of a servant declared 
that it happened “by his self’s fault and by misadventure, and without 
deed of his.” * 


In the thirteenth century, then, in England we find the primi- 
tive notion still living ; in cases of homicide, at least, the slayer 
forfeited goods and paid some fine or fee to the king in a criminal 
process, and in probably all torts the harmdoer paid some compen- 
sation to the injured party.® 

We leave this topic at this stage, and turn to— 


b. Harm connected with Animals. 


The successive phases of development are nearly akin to those 
already considered. 

I. Of the primitive idea of full liability for harm caused by one’s 
animals, there are a few traces. 


Sachsenspiegel* speaks of complete liability being the ancient rule, 
‘quantum si facinus in persona propria commisisset.” 


2. In the next phase, the injured party is found without the 
privilege of carrying out the blood-feud ; this recognition of the 
unintentional nature of the deed seems to have come earlier here 
than in any other class of cases. But the owner is still answerable 
for the wergeld or the compositio appropriate to the harm done, — 





1 y, Amira, Altschw. Oblig.-r., 379. 

2 Brieler Rechtsbuch, Matthijssen, 210. So also, in maritime law, for a death on 
shipboard. Fruin, De oudste Rechten d. Stad Dordrecht (1882), ii. 52, No. 70; i 
235, No. 79; and R. Wagner, Handbuch d. Seerechts, i. 399. 

8 For some cases of “ misadventure” not particularly significant, see Seld. Soc., PL 
Cr., i. Nos. 81, 132, 156, 203. 

# Landr., ii. 62, Sunesen, 55. 
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by most laws for the full sum, by others for an aliquot part ; and 
in many cases the value of the mischievous animal, if surrendered, 
can be used in reduction of this sum. 


The full sums were required by the early Lombards,’ the Anglo- 
Werini,? and the Saxons ;* the Alamanni‘ required it for injuries by 
horses, oxen, swine, but one half only if by others; the Frisians® 
required one quarter only. The Salians (early period) * and the Ripu- 
arians ’ required the whole, but allowed the animal to go for one half. 
The later Lombards required one half. These rules may be traced in 
much later records of those regions,° 


The next step is to absolve the owner entirely, if he divests 
himself of all relation with the accursed thing by putting it from 
him entirely ; and this would take place, (1) in the beginning, by 
handing it over to the injured party for the infliction of vengeance 
(or, as above, in time, as in some sort a compensation or perqui- 
site), and (2), later, by merely turning the animal loose. 


(1) Lex Visigoth. — The animal is delivered “ ut eum occidat.” 

LL. Alfred.“ — (871-901) “If a neat wound a man, let the neat be 
delivered up or compounded for.” 

Fitzherbert.* — (1333) “If my dog kills your sheep, and I, freshly after 
the fact, tender you the dog, you are without recovery against me.” 

(2) Flanders.* — (1241, 1264) The owner is not liable if he “ expellet 
et abneget ” the animal. 

Poitou.*— The owner is freed if he “désavouer”’ the animal; and he 
is bound if he takes it back again. 

Norway. — The owner is free if he “von der hand sagen ” the horse, 
swine, ox, or dog ; otherwise he is liable as if the murderer. 


The owner would thus not be liable if the animal had escaped ; 
for he is no longer connected with it, he is absolved. 





1 Rothar, 326-8, 330. # Pactus Alam., iii. 17. 7 Lex Rip. 46. 
2 Lex Ang.-W., 52. § Lex Fris. Add., 3, 68. 8 See note I. 
8 Lex Sax., 57. 6 Lex Salica, 36. 


® Etablissemens de St. Louis, i. 125; Warnkénig, Flandrische Rechtsgesch., ii. 2, 
226 (1265). In Pact. Alam., where a dog bit to death, the half werge/d was allowed; 
yet the avenger might demand the whole, on condition that he should suffer the dog’s 
dead body to hang in his doorway till it rotted away (iii. 16). 

10 Lex Visig., 8, 4, ¢. 20. Accord. Schwabenspiegel, Lassberg, 204. 

1 C, 24. 

12 Abridgm. Barre, 290. 

18 Warnkonig, Flandr. Rechtsg., ii. 2, No. 222; iii. No. 166. 

14 Livre des droiz et des commandemens, c. 871. 

15 Brandt, Vorlaesinger over d. Norske Retshistorie, ii. 46. 
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Twisden, ¥.:1 “If one hath kept a tame fox, which gets loose and 
grows wild, he that hath kept him before shall not answer for the damage 
the fox doth after he hath lost him, and he hath resumed his wild 
nature: ” this seems to be a trace of the early notion.* 


Moreover, the notion that the owner is liable if he harbors or 
takes the animal back after repudiation,’ became, when rational- 
ized as time went on, one of the sources (apparently) of the 
sctenter rule in English law. 

It must be added that the idea of receipt by the opposite party 
for the purpose of wreaking private vengeance was largely sup- 
planted by the idea of forfeiture to the authorities for public 
punishment: sometimes the animal was outlawed, and could be 
killed by any one;* later he was forfeited to the lord or to the 
church.5 

4. Along with all this we find in various regions in later times 
the requirement of an exculpatory oath as a preliminary to allow- 
ing the owner to free himself by giving up the animal. The oath 
perhaps at first declares merely that the owner was not privy to 
the wrong ; but later it is that the owner was not aware of the 
animal’s vice. 


Lex Salica.6—“ Per lege [oath] se defendere potest, ut nihil pro ipso 
pecore solvat.” 

Livre des Droiz, etc.’ — “ Celui a qui le beste sera est tenu de amender 
le dommage au biécié ; et si ne fera amende a justice, par quoy il ose 





1 Mitchel v. Alestree, 1 Vent. 295 (1676). 

2 For further traces in later times, see Holmes, Common Law, 22. 

8 Poitou, supra ; Sachsenspiegel. 

# Bouteiller, Somme Ruraie, i. 38; Magk (Norway), in Paul’s Grundriss d. ger- 
manisch. Philol., ii. 1, 120; Andrese, Stadregt v. Vollenhove, i. 316. There is running 
down till a fairly late period the idea of taking vengeance on the accursed thing, just as 
against human beings. The animal was “condamné en exil.” There was a special 
procedure against animals (just as against slaves) in many parts. Joined with this 
idea of expiation was, as Mr. Justice Holmes aptly suggests, apparently a mere 
sense of anger: “the hatred for anything giving us pain, which wreaks itself on the 
manifest cause, and which leads even civilized man to kick a door when it pinches his 
finger, is embodied in the noxe@ deditio and other kindred doctrines of early Roman law” 
(Common Law, 11). For Roman and Greek illustrations, see that passage. But the 
sentiment which ultimately grew up may be early seen in scattered passages: “ Car 
bestes mues n’ont nul entendement, qu’est biens ne quest maus ” (Beaumanoir, 6, 16). 

5 Etablis. de St. Louis, i. 125; Coutumes de Touraine-Anjou, 114; Livre des droiz, 
etc., 119; Bouteiller, Somme Rurale, i. 37 ; and elsewhere. 

6 C. 36 (later texts). 

7 C. 114; Etabl. de St. Louis, i. 125; Bouteiller, Somme Rurale, i. 38 (where the 
owner had been warned by the local authorities). 
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jurer qu’il ne sceust la teiche de la beste [that he did not know the vice 
of the animal]. ” 

Flanders (1241).!— The owner is not liable unless the animal has for at 
least two days shown “ manifestae noxae.” 


From this basis (and perhaps that just mentioned) the later doc- 
trines of sczenter in cases of violent injuries, were easily worked out. 


c. Harm connected with Inanimate Things. 

Here we may trace, mutatis mutandis, stages of development 
substantially analogous to those found in the preceding class of 
cases. 

1. Of the most primitive form, subjection to the blood-feud for 
injuries caused by things belonging to a person, and without the 
owner’s personal use of them, there are only a few traces, for the 
change came early. 


In early times,? when rape or adultery was committed in a house, its 
inmates were killed, and the house (of commission or of refuge) was 
destroyed. 


2. This passes into a mere pecuniary liability, accompanied some- 
times by the duty of handing over the injuring thing, sometimes 
by the privilege of using its surrender to reduce the amount of 
the payment. 


ZL. Henry J.4—A fine was imposed “si alicuius arma perimant 
aliquem ibidem posita ab eo cuius erant.” 

Schleswig.*I£ one is building a house, and a beam falls and kills a 
man, the beam is to be given over to the dead man’s heirs (or, by later 
law, merely thrown away), and the owner also pays them 9 marks. 


3. The notion of complete exculpation by a surrender or repu- 
diation of the offending thing, or by an abstention from using it 
again, very early makes its appearance. 


Lex Rip.» —“Si quis homo a ligno seu a quolibet manufactile interfec- 
tus, non solvatur,® ni forte quis” auctorem interfectionis in usus proprios 
adsumperit ; tunc absque frido culpabilis judicetur.” 

Schleswig. — In the case above, if the beam is built in after all, the whole 
house is forfeited. 





1 Ubi supra. 

2 J. Grimm, in Zeitsch. f. deutsches Recht, v. 17-18. 8 C. go, II. 
* Thorsen, Juttish Town Laws, 19, 49, 75, 192. 

5 C. 70,1. This is found in almost the same words in LL. Henry I., 90, 6. 

6 No payment need be made. 

7 Observe that amy one who uses them is liable 
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NMorway.\— A traveller speaks of seeing sickles, axes, and the like, 
with which men have been killed, lying about abandoned and unused. 

IL. Henry I.2—The owner of weapons used by another to do harm 
must not take them into his hands again till they are “in omni calump- 
nia munda.”’ 


The notions with regard to the forfeiture of such noxal things 
passed through phases similar to those respecting animals; and 
the “deodand” is one of the traces in later law.® 

4. In some cases the feature reappears (along with the principle 
of exculpation by surrender or repudiation) of a preliminary 
exculpatory oath. 


LL. Henry J4— Where a man puts down his arms somewhere, and 
another takes them and does harm with them, or where he has left them 
with a polisher or a repairer, and the like happens, the owner must free 
himself by oath. 


5. Finally, but coming at different times with respect to differ- 
ent classes of things, we find something approaching a rational- 
ization of the rules. In some clear cases there is an absolute 
exculpation, without more said; in others, there is a foreshadow- 
ing of a test of due care or the like. 


Lex. Burg.®—It is found necessary to say that if a lance or other 
weapon is stuck in the earth, and a man or animal chances to trip on it, 
the owner need not pay. 

Lex Sax.° — Payment must be made, where injuries occur from ditches 
or traps, “a quo parata sunt.” 

Lex Anglo- Wer.’ — “Qui machinamentum fecit, dampnum emendet.” 

LL. Alfred. — Where a man is injured by a spear in another’s hand, 
he is liable “if the point be three fingers higher than the hindmost part 
of the shaft ; if they be both on a level, . . . be that without danger.” 

Sweden. — At first the owner, but afterwards the user, of the noxal 
instrument must respond. 





1 Liebrecht, Zur Volkskunde (1879), 313. 

2 C. 87, 2. 

8 Holmes, Common Law, 25, citing, among other cases, “If my horse strikes a 
man, and afterwards I sell my horse, and after that the man dies, the horse shall be 
forfeited ” (Plowden, 260). 

# C. 87, 2. 

5 C. 18, 2, and see LL. Henry L., 90, passim. 

6 C. 58. Cf. also Lex Rip. 70, 2: “Si quis autem fossam vel puteum fecerit, seu 
pedicam vel balistam incaute posuerit, . . . culpabilis judicetur.” 

™C. 61. 

8 C. 36. 9 v. Amira, Schwed. Obligationsr., i. 386. 
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France — When a man is killed during the erection of a house, neither 
the structure nor the master shall bear any liability, if a warning notice 
had been given.* 


a. Harm connected with a Servant. 


1. There was certainly a time when the master bore full respon- 
sibility for the harmful acts of his serf or his domestic. It is 
worth while to emphasize this by quoting passages from Professor 
Brunner’s chapter on “territorial lordship,”*® his name for “the 
sum of the rights exercised by the lord over the tenants.” — 


“As regards the origin of territorial lordship, we have to distinguish 
in the Frankish empire a lordship by Germanic law and one by Roman 
law. The starting-point of the former is the responsibility of the lord 
for his people. According to Germanic law, as above remarked, the 
house-master was responsible to third persons for those attached to his 
house. This responsibility extended not merely to bondsmen, but also 
to half-free and free persons. If a free but landless man remained 
for some time in the house of another, he acquired a relation of depend- 
ency which established the responsibility of the house-master. . . . The 
liability of the master extended not merely over bondsmen living in the 
house, but over those settled on the land, and even over those elsewhere, 
so long as the master kept his ownership and no third person became 
responsible by receiving the man, . . . The responsibility of the master 
for free persons extended at least to those living in his house, followers 
and vassals not excepted. How far it extended without the circle of 
actual members of the household is doubtful. . . . For misdeeds of the 
bondsman the master originally bore full responsibility towards third 
persons. He had, as the party to the suit, to represent him and to ren- 
der satisfaction for him. . . . The responsibility for free persons shows 
itself in the form of a duty upon the master to answer for the freeman’s 
misdeeds.”’ * 


2. This responsibility disappeared in the case of freemen, as 
time went on, so that the master could relieve himself by handing 
them over to the regular courts; and this apparently worked a 





1 Bouteiller, Somme Rurale, i. 39. 

2 But as late as 1466 a counsel thus argued in England: “ If I am building a house, 
and when the timber is being put up a piece of timber falls on my neighbor’s house 
and breaks his house, he shall have a good action, etc.; and yet the raising of the 
house was lawful, and the timber fell, me ixvito, etc.” (Fairfax, in the Thorn-cutting 
case, Y. B. 6 Edw. IV. 7, pl. 18). 

8 Deutsche Rechtsgeschichte (1892), ii. § 93; see also i. 71, 98. 

4 Further references are: Meyer, Zeitsch. f. Rechtsges. german., Abth. ii. 94; 
Leseur, Rev. hist. du droit franc. et étrang., 1888, p. 576; Jastrow, Strafrechtl. Stellung 
d. Sklaven in Deutschl. u. Anglo-Sax., 1878. 
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complete discharge. But in the case of serfs and domestics, the 
effect of a surrender was at first merely to relieve from the blood- 
feud and from the payment of peace money ; it put the situation 
on the footing of a “misadventure,” as then conceived, z. ¢., it left 
the master liable to pay compensation-money. 


Kent Laws.1—“ If any one’s slave slay a freeman, whoever it be, let the 
owner pay with a hundred shillings, give up the slayer, etc.” 

Lex Anglo-Wer.?—“Omne damnum quod servus fecit dominus 
emendet.” 


3. Then comes the usual step of allowing the value of the sur- 
rendered slave to be set off, and finally of complete exoneration 
by surrender of the slave ; at first to the injured family, then gen- 
erally to the courts for justice to be done. 


Lex Salica.*— The master pays one half the werge/d and, for the other, 
surrenders the slave. 

Laws of Ine.* —“ If a Wessex slave slay an Englishman, then shall 
he who owns him deliver him up to the lord and his kindred, or give 60 
shillings for his life.” * 

LL. William J., ¢.52.—“ All who have servants are to be their 
pledges ; if any such [servant] is accused, they [the masters] are to 
have him before the hundred for trial. If in the mean time he flees, the 
master shall pay the money due.” ® 


4. And, accompanying the later form (complete exoneration), 
the master must usually swear an exculpatory oath denying any 
connivance with the deed; for the exoneration presupposes that 
the master had no part in the deed. 


Chilperic.’. —“ Tunc dominus servi, cum VI [hominibus], juramento 
[affirmet] quod pura sit conscientia sua, nec suum consilium factum sit 
nec voluntatem eius, et servum ipsum det ad vindictam.” 





1 Thorpe, i. 27, 29. 

2 C. 59. 

8 35,1; 35 5 Accord. Pactus Alam. iii. 17; Lex Fris., 1, 13 (slave for one third); 
Lex Bavar., 8, 2, 89 (for 20 s.). 

* Laws of Ine, 74. 

§ The slave might, in a few communities, merely be set free (as with animals) and 
the responsibility thus disclaimed ; but this was forbidden by a Carolingian capitulary 
as against peace and order, and persisted only in South France (Br., Pr. Ak., 832). As 
in the case of animals, the giving of nourishment after the deed was equivalent to a 
sanctioning by harboring (Br., Pr. Ak. 833). 

6 Bract. De Legibus, f. 124 4, accord. 

7 Edict, Chilp. c. 5. 

44 
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Lex Sax.1— He gives up or sets free the slave, and swears “se in hoc 
non conscium esse.” 


In Norman England we find this notion, “se hoc non conscium 
esse,” “ pura conscientia,” “nec suum consilium . . . nec volunta- 
tem eius,” distinctly reappearing in the idea that it made a dif- 
ference whether the master consented to or commanded the harm 
done by the servant or other member of his household. But it is 
necessary, before risking a generalization, to set forth the available 
evidence. 


Seld. Soc., Manorial Courts, i. 8 (1246).— ‘Isabella Peter’s widow is 
in mercy for a trespass which her son John had committed in the lord’s 
wood.” 

P. 9 (1247): “ Roger the Pleader is at his law against Nicholas Croke, 
[on the issue] that neither he [Roger] nor his killed Nicholas’ pea- 
cock.” 

P. 17 (1248): “ Hugh of Stanbridge complains of Gilbert Vicar’s son 
and William of Stanbridge that the wife of the said Gilbert, who is of 
his [Gilbert’s] mainpast,’? and the said William unjustly, etc., beat... 
And Gilbert and William come and defend all of it fully.” 

P. 96 (1279) : “‘ They say that the ploughman of Sir Ralph Rastel beat 
and ill-treated John Scot. . . . And one Thomas, the servant of the said 
Sir Ralph Rastel, by way of objection said that . . . the said John Scot 
beat and ill-treated the said ploughman. . . . The jurors say that J. Scot 
did not beat [the ploughman]. . . . Therefore the said Thomas is in 
mercy, 12 d.” 

Seld. Soc., Manorial Courts, i. 149, 153, 154.— Court of the Fair of St. 
Ives (1275), Saturday, May 11: “ Hugh of Swinford comes and complains 
of Thomas of Toraux, the Canvasser. . . . And the said Thomas comes 
and is charged and convicted of having by [his servant] Simon the Blake 
of Bury sold canvas by a false ell in his booth. And R.B., R. P., and J. 
G.* are associated with him in that booth.” . . . Wednesday, May 15: 
“Let all the merchants . . . be summoned to come to-morrow before the 
steward to adjudge and provide that Thomas of Toraux, R. B., R. P., and 
J. G., merchants selling canvas, have justice and equity in the matter of 
Simon the Blake of Bury, servant of said Thomas and his fellows, who 
was found in their booth measuring canvas with a false ell and selling it. 
Pledge for Thomas’ appearance, all his goods.” . . . Thursday, May 16: 
“For that Simon the Blake of Bury was found, etc., . . . the said mer- 
chants as well as the said Simon were accused as consenting to the said 





1C. 18. Accord. Lex Fris., 1, 73; Knut, p. 75; Lex Alam. 78,6; Roth. (Lombards) 
264, 342; Lex Salica, 35, § (later texts). 

2 Household. 

8 Abbreviations are here made where feasible. 
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iniquity, and the said Thomas and his fellows named above have offered to 
prove... that they are not guilty thereof . . . and for that the said Simon 
confessed . . . it was ordered that his body be arrested... . And the 
said merchants give 4os. to the lord for his grace and favor.” In a later 
suit (p. 155) by Simon’s lawyer, it appears that Simon “confessed in full 
court that he received the said rod by the hand and bailment of one 
Thomas of Toraux, merchant of Rouen, whom he thereof vouched to 
warranty,” and that he was “ not to withdraw himself from his plaint, but 
was to press his suit against the said Thomas;” yet he did withdraw 
his voucher. 

Seld. Soc. Court Baron, 36 (1250-1300 A. D.). — William of Street’s 
Case: Charge against one who sent his son in to take fruit from the lord’s 
tree ; denial that the son ever did so at his bidding: “‘ William (saith the 
steward) at least thou canst not deny that he is thy mainpast,? nor that he 
was seized in the lord’s garden . . . ; how wilt thou acquit thyself that thou 
didst not make or bid him do this?” “ Sir, for the deed of my son and 
the trespass I am ready to do thy will, and I ask thy favor. My pledges 
are etc.” “ But how wilt thou acquit thyself of the sending and bidding ?” 
“In such wise, sir, as this court shall award that acquit myself I 
ought.” 

P. 38: William Lorimer’s Case; charge of sending two men to cut stubble 
in E’s field ; denial, “never did such persons by his sending or bidding 
cut the stubble of that place nor carry it thence.” So also Walter Coket’s 
Case, p. 39. In another case of William Lorimer’s, p. 55, he answers, “to 
prove that never did my folk, J. and T. by name, cut the stubble of that 
place by my commandment, nor carry it off, I am ready, etc.” But in an 
alternative version, he denies that J. and T. were his mainpast, alleging 
that they were only laborers hired from day to day. Apparently either 
defence was good. 

P. 53: “ William of E., thou art attached to answer in this court where- 
fore thy son who is thy mainpast entered the lord’s garden over the walls, 
etc. . . . Sir, [to prove] that never was any manner of fruit carried off by 
me, I will do whatever this court shall award that do I ought. — William, 
at least thou canst not deny that he was found inside and carried off 
divers kind of fruit at his will. — Sir, ’t is true ; wherefore I put myself in 
mercy.” 

Bracton, Note-Book. — Il. 596, No. 779 (A. D. 1233) : An assize of novel 
disseisin by Simon against John. J. did not come, but “ William of L., 
his bailiff, came and said, for J., that if any disseisin was done it was not 
done by him, because he does not avow [z. ¢, sanction] the deed, nor, if 
it was done by his men, did any one come to him to lay it before him 





1 It does not appear whether the merchants were found by the jury to have consented ; 
but if the confession of Simon, as set forth in the next paragraph, was taken as true, 
then they must have so found. The accusation implies that consent was necessary. 

2 Household. 
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[ostendere] so that he might make amends [corigeret].” And Simon replies, 
and ends by saying that “he sent to John asking that he should make 
amends [emendaret’| and he refused to make amends.” Ultimately John 
wins, “ because he did no disseisin.” 

Jb., Il. 600, Wo. 781 (A. D. 1233): An assize of novel disseisin by 
Ralph Basset against the Abbot of Kirkstede, for ploughing over the line 
of their fields, which adjoined. The Abbot denies any disseisin, and says, 
“that if his lay-members did anything there, this is not by him, and if it 
were so [7. ¢. that they had done harm] and it had been laid before him, he 
would have caused amends to be made [emendari], but if anything was 
done it was not laid before him, and therefore he says that he (apse) did 
no disseisin if any was done.” Then Ralph answers “ that the Abbot well 
knew of it and it was laid before him, and the grain was carried off to the 
Abbot’s own grange.” The jury find that the ploughs of the Abbot did 
plough two or three feet over the line ; and “on being asked whether the 
Abbot knew of this, they say that they cannot tell, but they do know well 
that the monks and the lay-brethren of the Abbot were there to see that 
it was done [? ad visum faciendum] ; and since they did not lay it before 
the Abbot, the Abbot should fall back upon them [capiat se ad eos], for 
they ought to inform him of the affair. And because the jury say that 
the field was so ploughed and that there are no boundaries and that the 
Abbot last year had the grain carried off, it is adjudged that .. . the 
Abbot be in mercy; damage, 5s.’ The jury here were asked if the Abbot 
knew of the deed ; yet he lost the case, though the jury could not tell ; 
and the annotator (an early hand) writes on the margin: “Note that if 
one’s bailiffs and servants do not lay it before their master that a disseisin 
has been done, the master is not excused though he says that he knew 
nothing of it, inasmuch as his men knew of it. So also of monks render- 
ing obedience.” 

Zb., II. 471, Vo. 616 (a. D. 1231): In an action for taking the plaintiffs’ 
nets and preventing them from fishing, the defendants are asked “ whether 
they themselves avow [1. ¢. are ready to answer for] the taking, or whether 
they did the taking by authority of the Abbot of St. Edmund’s, whose 
men they are, and they say that they took the nets of their own authority 
and avow the taking.” ? 

Bract., De Legibus. —f. 2046: After dealing generally with the topic of 
disseisin, and passing to actions for disseisin by servants, he says: “ But 
if they [the masters] have disavowed the deed of their men, and, when 
they shall have been sued in any respect by any man or in any mode, they 
shall not have made amends [emendaverint], they are still liable, so long 





1 Cf. also Br. N. B, III. 131, No. 1114 (A. D. 1234-1235), where the Prior of St. Swithin 
was summoned for having a gallows, etc., and violating royal privileges, and answered 
as to one charge, describing how the men of the place caught a notorious robber and 
murderer “ et illum suspenderunt,” but says “ quod factum illum non advocat ; ” yet the 
defence was here insufficient, “ et Prior in misericordia.” 
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as they are present’ and have freely placed themselves on the assize, al- 
though they are not named in the writ. But, if they shall have made 
amends for the deed of their men, whether before demand or after, as long 
as it was before the taking of the assize, they shall free themselves and 
their men from the penalty of the disseisin. But if the masters are occu- 
pied in parts remote, so that they cannot be made parties, and if they 
have not known anything about the disseisin, for this reason the assize * 
shall not be stayed.” Here it seems that the avowal or disavowal affects 
merely the liability to a fine, and the duty to make compensation is as- 
sumed as invariable. Almost the same principles are further expounded 
at f. 171 a andf.172 5. Soalso 158 4, as to distraints by the servant of a 
lord: “ It must be inquired of the master whether he has avowed the deed 
of his servants or not; and if not, then the master will have an opportunity 
to make amends; but if he has avowed it or has not made amends, he 
makes the wrong his own, if there was a wrong.” 


We see here going on the process of a general leavening by the 
principle of “se hoc non conscium esse ;” and apparently we are 
safe in concluding that by the end of the 1200s the general 
civil rule was as indicated by Bracton’s statement on the par- 
ticular topic of disseisin. In other words, so far as any penal 
results were concerned, the master could pretty generally? exon- 
erate himself by pleading that he had not commanded or con- 
sented to the act ;* while nevertheless this was only a growing 
exception to a responsibility which the moral sense of the com- 
munity was still inclined to predicate generally, and accordingly 
the liability to make good any harm done—2z, ¢. the civil liability 
— still continued without regard to command or consent. As we 
shall see later, the test of command or consent was soon after 
extended generally to civil liability also ; and even in the 1200s we 
seem to see it coming. Yet as that century was not thoroughly 
conscious of the distinctions “ civil” and “ criminal,” * it can only be 
said that, at the point to which we have now traced the topic, we 
find that the test of command or consent was applied in some cases 
and not applied in others, the general notion being that absence 





1 In court. 

2 Against the servants. 

8 But for some time exceptions remained: Fitzh., Abridgm., “ Corone,” 148 (1315). 

* This seems indicated by the questions of the steward in the Court Baron cases 
(with one exception) and the inquiry at the Fair of St. Ives; for in those cases the 
penal idea would apparently predominate. 

5 Notwithstanding Glanvil’s and Bracton’s use of the terms “ placita criminalia ” and 
“ placita civilia.” 
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of command or consent excused from correctional or penal 
consequences. 

In leaving these topics at this point, two things must be noted 
with reference to the sources from which we thus arrive at a 
knowledge of the root Germanic idea: (1) It is not an absolute 
and unvarying idea. It was not uniformly and invariably domi- 
nant, and there were of course exceptions more or less notable. 
Possibly one of these obtained in the case of fire kept in one’s 
house and accidentally resulting in a conflagration ;? this we shall 
consider later. But on the whole the popular ethico-legal senti- 
ment was of the content above set forth. (2) The various stages 
of the idea’s development, as already remarked, cannot be plainly 





1 The situation in the twelfth and thirteenth centuries is somewhat complicated by 
the responsibilities involved in the frank-pledge police regulations. But there can be 
no doubt on the evidence that there was a general Germanic notion of responsibility for 
servants, preceding and independent of the system of communal responsibility known as 
frank-pledge (whether it was or was not a direct successor of frithborg). This being 
understood, the authorities of the thirteenth century, rightly read, do not give us any 
reason to doubt that the responsibility for one’s household was (though in actual content 
not dissimilar) in history and in popular feeling a distinctly different thing from the re- 
sponsibility for one’s neighbors in the tithing (frank-pledge). Thus Bracton (f. 124 4), 
after declaring that the tithing is not responsible for persons not required by law to be 
in frank-pledge, says that in such case that one shall be responsible in whose house- 
hold he is, “nisi consuetudo patriz aliud inducat,” as in Hertford, where one is not 
responsible “ pro manupastu [household] suo,” unless by harboring an offender. Then, 
after describing the application of the rule to bishops, etc., and their duty to produce 
their servants to the court or pay a forfeit, he continues, “ and so it shall be done for all 
others who are in anybody’s household, because every man, whether free or serf, either 
is or ought to be in frank-pledge or in some one’s household ” (the italics are the writer’s). 
He then reproduces the old Germanic ideas (LL. Hlotharand Eadric, c. 15) as to “ house- 
hold,” — “ receiving food or clothing from him, or only food with wages, . . . and accord- 
ing to ancient custom he may be said to be of one’s family who has been given hospitality 
for three nights.” (Cf. also Selden Soc., Pl. Cr., i No. 55 (A. D. 1202): “ William of 
Morton and Simon Carpenter are outlawed. .. . They were nowhere in frank-pledge, but 
servants of the Abbot of Woburn; ” Bract., N. B. iii. 563, No. 1724 (A. D. 1226): “Hen- 
ricus le Ireys captus . . . non est in decenna [tithing], nec habet dominum qui eum 
advocet, . . . suspendatur ;” also Ib. ii. 116, annotator, and foot-note 1; Gneist, Const. 
Hist. Eng., i. 185; Bract., De Legibus, 153 4.) It seems clear, then, that there is no- 
thing which should induce us to believe that the responsibility for servants was not a 
perfectly clear and natural one apart from frank-pledge. When we meet such expres- 
sions as “omnes qui servientes habent, eorum sint franc-plegii” (LL. Wm. I. c. 52; 
Thorpe, i. 487), and “if the servant of any lord . . . commits a felony, .. . [the lord] 
is to be amerced, and the reason is because he received him in bourgh [pledge] ” (Fitz- 
herbert, “ Corone,” 148), we see that we are dealing with expressions used either by way 
of analogy (the responsibility Yeing in both cases practically the same) or at a later date 
in ignorance or in disregard of the former distinctions. 

2 Brunner, D. Rg,., ii. 657-658. 
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pieced out for each of the Germanic communities; nor can it be 
asserted that for the whole race the development went on with 
any homogeneity of time and incident. What can be affirmed is 
merely that the idea, in the various communities and at various 
epochs, passed through stages such as those indicated. 


Fohn H. Wigmore. 
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HARVARD LAW REVIEW. 


“MONOPOLY” UNDER THE NATIONAL ANTI- 
TRUST ACT. 


I, 


HE Anti-Trust Act, passed by Congress July 2, 1890, pro- 
vides, among other things, as follows : — 


“Sec. 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several States 
or with foreign nations, is hereby declared to be illegal. 

“Every person who shall make any contract, or engage in any such 
combination or conspiracy, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding five thou- 
sand dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

“Sec.2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons to monopolize, 
any part of the trade or commerce among the several States or with 
foreign nations, shall be deemed guilty of a misdemeanor, and, on convic- 
tion thereof, shall be punished by fine not exceeding five thousand dollars, 
or by imprisonment not exceeding one year, or by both said punishments, 
in the discretion of the court.” 


Seven offences are defined under these sections, to wit: (1) 
Contract in restraint of interstate or foreign trade or commerce ; 
(2) Combination in the form of trust or otherwise in restraint of 
such trade or commerce; (3) Conspiracy in restraint of such 
trade or commerce; (4) Monopoly of any part of such trade or 
commerce ; (5) Attempt to monopolize any part of the same; 
(6) Combination to monopolize any part of the same; (7) Con- 
spiracy to monopolize any part of the same. 


II. 


INTERPRETATION OF THE STATUTE IN THE LIGHT OF THE Com- 
MON Law. 


It is a well-established doctrine in Federal jurisprudence that 
there are no common law offences against the United States. 
United States v. Hudson, 7 Cr. 32; United States v. Coolidge, 1 
Wheat. 415; United States v. Britton, 108 U. S. 199, 206; Man- 
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chester v. Mass., 139 U. S. 240, 262 e¢ 3; United States v. Eaton, 
144 U.S. 677, 687. In other words, the criminal jurisdiction of 
the courts of the United States is wholly statutory. Manchester 
v. Mass., 139 U.S. 240, 262, and cases cited supra. But, never- 
theless, the common law may be resorted to for definition of com- 
mon law terms employed by Congress in legislation. For example: 
“utters,” United States v. Carll, 105 U. S. 611; “embezzles,” 
United States v. Britton, 107 U. S. 655, 669; United States v. 
Northway, 120 U. S. 327, 334; and “murder,” Ball v. United 
States, 140 U. S. 118. So, analogously, under the present Act, 
the courts have looked to the common law for the interpretation 
of the words and phrases: “monopoly,” Jz re Corning, 51 F. R. 
205, 211 ef 212; Jn ve Greene, 52 F. R. 104, 115; United States 
v. Trans. Mo. Freight Association, 53 F. R. 440, 452; “contract,” 
In re Greene, 52 F. R. 111; “combination,” Jz ve Greene, 52 F. 
R. 111; “conspiracy,” Jz re Greene, 52 F. R. 111; “in restraint 
of trade,” Jz ve Corning, 51 F. R. 211; Jw ve Greene, 52 F. R. 
111; United States v. Patterson, 55 F. R. 605, 640. This view, 
furthermore, coincides with the express intention of Congress 
when passing the Act, as is shown by the remarks of Senator 
Edmunds in the Senate upon report of it in its final form from the 
Judiciary Committee : — 


“We all felt it; and the Committee — I think unanimously, including 
my friend from Mississippi [Senator George] — thought that if we were 
really in earnest in wishing to strike at these evils broadly, in the first in- 
stance, as a new line of legislation, we would frame a bill that should 
be clearly within our constitutional power, that we should make its definition 
out of terms that were well known to the law already” (21 Cong. Rec. 3148). 


ITI. 


MOonopPo_y. 


A “monopoly” is defined by Lord Coke as follows : — 


“A monopoly is an institution, or allowance by the king by his grant, 
commission, or otherwise to any person or persons, bodies politic or cor- 
porate, of or for the sole buying, selling, making, working, or using of any- 
thing, whereby any person or persons, bodies politic or corporate, are 
sought to be restrained of any freedom or liberty that they had before, or 
hindered in their lawful trade” (3 Inst. 181). 


And by Hawkins, as follows : — 
45 
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“A monopoly is an allowance by the king to a particular person 
or persons of the sole buying, selling, making, working, or using of any- 
thing, whereby the subject in general is restrained from the freedom of 
manufacturing or trading which he had before” (Hawk. P. C., bk. i. 


C. 79). 
And by Popham, C. J., in the Case of Monopolies : — 


“ And this word monopolium dicitur dad rod povov 4 mwdéw, guod est, cum 
unus solus aliguod genus mercature universum emit, pretium ad suum libitum 
statuens” (2 Co, 84, 86). 


“Monopolies,” in the above sense, became especially common 
in the reign of Queen Elizabeth, who granted great numbers of 
them to her favorite courtiers. Hume thus describes them in his 
History of England : — 


“ The active reign of Elizabeth had enabled many persons to distinguish 
themselves in civil and military employments; and the queen, who was 
not able from her revenue to give them any rewards proportioned to their 
services, had made use of an expedient which had been employed by her 
predecessors, but which had never been carried to such an extreme as 
under her administration, She granted her servants and courtiers patents 
for monopolies ; and these patents they sold to others, who were thereby 


enabled to raise commodities to what price they pleased, and who put in- 
vincible restraints upon all commerce, industry, and emulation in the arts. 
It is astonishing to consider the number and importance of those com- 
modities which were thus assigned over to patentees. Currants, salt, iron, 
powder, cards, calf-skins, fells, pouldavies, ox-shin-bones, train-oil, lists of 
cloth, potashes, anise-seeds, vinegar, seacoals, steel, aquavite, brushes, 
pots, bottles, saltpetre, lead, accidences, oil, calamine stone, oil of blubber, 
glasses, paper, starch, tin, sulphur, new drapery, dried pilchards, trans- 
portation of iron ordnance, of beer, of horn, of leather, importation of 
Spanish wool, of Irish yarn : these are but a part of the commodities which 
had been appropriated to monopolists. When this list was read in the 
House, a member cried, ‘Is not bread in the number?’ ‘Bread!’ said 
every one with astonishment. ‘Yes, I assure you,’ replied he, ‘if affairs 
go on at this rate, we shall have bread reduced to a monopoly before next 
parliament.’ These monopolists were so exorbitant in their demands 
that in some places they raised the price of salt from sixteen pence a 
bushel to fourteen or fifteen shillings. Such high profits naturally begat 
intruders upon their commerce ; and in order to secure themselves against 
encroachments, the patentees were armed with high and arbitrary powers 
from the Council, by which they were enabled to oppress the people at 
pleasure, and to exact money from such as they thought proper to accuse 
of interfering with their patent. The patentees of saltpetre, having the 
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power of entering into every house, and of committing what havoc they 
pleased in stables, cellars, or wherever they suspected saltpetre might 
be gathered, commonly extorted money from those who desired to free 
themselves from this damage or trouble. And while all domestic 
intercourse was thus restrained, lest any scope should remain for indus- 
try, almost every species of foreign commerce was confined to exclusive 
companies, who bought and sold at any price that they themselves 
thought proper to offer or exact” (4 History of England, Harper’s ed., 


335-336). 

The “monopolies” here described were nothing more than 
royal patents; and restriction of competition under them was 
effected, not by the act of the individual, but by the exclusive 
character of the grant. 

The question of the legality of such licenses first arose, in 1602, 
in the case of Darcy v. Allen, 11 Co. 84; Noy, 173; Moore, 673; 
8 Co. 125. The plaintiff in this case had received a patent which 
gave him the exclusive privilege for twenty-one years of manufac- 
turing playing-cards. This right was infringed by the defendant, 
and the plaintiff brought a suit for damages. The defendant set 
up the illegality of the plaintiff's patent. The grant was declared 
void for the following reasons :— 


“ (1) All trades, as well mechanical as others, which prevent idleness 
(the bane of the Commonwealth), and exercise men and youth in labor, 
for the maintenance of themselves and their families, and for the increase 
of their substance, to serve the queen when occasion shall require, are 
profitable for the Commonwealth ; and therefore the grant to the plaintiff 
to have the sole making of them is against the common law, and the 
benefit and liberty of the subject. 

(2) The sole trade of any mechanical artifice, or any other monopoly, 
is not only a damage and prejudice to those who exercise the same trade, 
but also to all other subjects ; for the end of all these monopolies is for 
the private gain of the patentees. 

(3) The queen was deceived in her grant; for the queen, as by the 
preamble appears, intended it to be for the weal public, and it will be 
employed for the private gain of the patentee, and for the prejudice of the 
weal public. 

“(4) This grant is prime impressionis, for no such was ever seen to pass 
by letters patents under the great seal before these days, and therefore it 
is a dangerous innovation, as well without any precedent or example as 
without authority of law or reason.” 


“ Monopolies ” were also said to have the following inseparable 
incidents : — 
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(a) That the price of the same commodity will be raised ; for he who 
has the sole selling of any commodity may and will make the price as he 
pleases. 

(6) That after the monopoly granted, the commodity is not so good 
and merchantable as it was before; for the patentee, having the sole trade, 
regards only his private benefit, and not the Commonwealth. 

**(c) It tends to the impoverishment of divers artificers and others, who 
before, by the labor of their hands in their art or trade, had maintained 
themselves and their families, who now will of necessity be constrained to 
live in idleness and beggary.” 


Notwithstanding that these patents were declared void at com- 
mon law, in order to do away with the abuse beyond question 
Parliament in 1623 passed the statute against “monopolies,” which, 
among other things, provided as follows : — 


“That all monopolies, and all commissions, grants, licenses, charters, 
and letters patents heretofore made or granted, or hereafter to be made 
or granted, to any person or persons, bodies politic or corporate whatso- 
ever, of or for the sole buying, selling, making, working, or using of any- 
thing within this realm, or the dominion of Wales, or of any other mono- 
polies, or of power, liberty, or faculty to dispense with any others, . . . are 
altogether contrary to the laws of this realm, and so are and shall be ut- 
terly void and of none effect, and in no wise to be put in use or execution.” 


No criminal penalty was enacted by this statute; but a civil 
remedy, at common law, with treble damages, was provided, in 
case of any one “hindered, grieved, disturbed, or disquieted, or 
his , . . goods or chattels any way seized, attached, distrained, 
taken, carried away, or detained, by occasion or pretext of any 
monopoly.” 

Also, at common law, there was no such offence as “ monopo- 
lizing.” The case cited by Coke in his Institutes, to the effect 
that there was, is a case of “procuring a license” for the “sole 
sale of sweet wines in London,” and not of “ monopolizing” under 
a patent, or, for that matter, without one (3 Inst. 181). Further- 
more, there is supposed to be very slight authority for Coke’s cita- 
tion. See Hawk. P. C., bk. i. c. 79 (ed. 1795, at p. 294). 

It is thus plain (1) that Congress could not have had in mind 
a “monopoly” in the common law sense of the term; (2) that 
“monopoly” at common law implied an exclusive control of one 
branch of industry, without /egal right of any other person to 
interfere therewith by competition or otherwise. 





“MONOPOLY” UNDER THE ANTI-TRUST ACT. 343 


IV. 


ENGROSSING. 


This word is not used in the statute, but it is a term so com- 
monly assimilated with “monopolizing” as to be often mistaken 
for it. So authoritative a writer as Hawkins says, — 

“€Monopoly’ differs from ‘ engrossing’ only in this, that ‘monopoly’ is 
by patent from the king, and ‘engrossing’ by the act of the subject 
between party and party.” 


So, likewise, Blackstone, — 


“ Monopolies’ are much the same offence in other branches of trade 
that ‘engrossing’ is in provisions, being a license or privilege allowed by 
the king for the sole buying and selling, making, working, or using of any- 
thing whatsoever.” 


Also, Pollexfen, in his argument in East India Company v. 
Sandys, Skin. 165, 169: — 


“ By common law, he said that trade is free, and for that cited 3 Inst. 
81; F. B. 65; 1 Roll. 4; that the common law is as much against ‘ mono- 
poly’ as ‘engrossing ;’ and that they differ only, that a ‘monopoly’ is by 
patent from the king, the other is by the act of the subject between party and 
party ; but that the mischiefs are the same from both, and there is the 
same law against both. Moore, 673; 11 Rep. 84. The sole trade of 
anything is ‘ engrossing ’ ex rei natura, for whosoever hath the sole trade 
of buying and selling hath ‘engrossed ’ that trade ; and whosoever hath 
the sole trade to any country, hath the sole trade of buying and selling of 
the produce of that country, at his own price, which is an ‘ engrossing.’ ” 


It becomes necessary, therefore, to consider the nature of 
“engrossing,” with a view to the light that it may throw upon the 
meaning of “ monopolizing.” 

I. “Engrossing”’ was confined to “trading.”! It not only was 
effected without “patent of the king,” but also did not include 
“artisanship” or “manufacturing.” The statute of 5 & 6 Edw. 
VI., which created the offence, provided, ‘‘Whatsoever person 





1 “Engrossing” was defined by the statute of 5 & 6 Edw. VI.c. 14, as follows: 
“ Whatsoever person or persons . . . shall engross or get into his or their hands by 
buying, contracting, or promise-taking, other than by demise, grant, or lease of land, or 
tithe, any corn growing in the fields, or any other corn or grain, butter, cheese, fish, or 
other dead victual whatsoever, within the realm of England, to the intent to sell the 
same again, shall be accepted, reputed, and taken an unlawful engrosser or engrossers.” 
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or persons engross or get into his or their hands by buying, con- 
tracting, or promise-taking.” 

2. “ Engvrossing” was limited to the necessaries of life in the 
nature of provisions and the like. Cro. Jac. 214 (1609) ; 13 Co. 
18 (1609); Pettamberdass v. Thackoorseydass, 7 Moore's P. C. 
Cas. 239, 262 (1850). The statute of 5 and 6 Edw. VI, cited 
supra, expressly specified the articles therein included : “‘ Any corn 
growing in the fields, or any other corn or grain, butter, cheese, 
fish, or other dead victual whatsoever.” The statute seems to have 
been held as embracing: (a) “corn,” 2 Leon. 38 (1588); Lane, 59 
(1610); 2 Buls. 317 (1615); 1 Roll. 134 (1615); 2 Roll. 33 
(1619); 6 Mod. 32 (1704); (6) “fish,” 2 Buls. 248, . (1614) ; 1 
Roll. 12 (1615); Cro. Car. 314 (1634); Jones, 320 (1634); (¢) 
“butter and cheese,” Jones, 156 (1623); (d) “salt,” Cro. Car. 
231 (1632); Sty. 190 (1649); (e) “straw and hay,” Cro. Car. 
380 (1635); (7) “oats,” Hard. 231 (1663); (g) “ wild-fowl,” 1 
Ld. Raym. 475 (1700); but not (%) “apples,” Cro. Jac. 214 
(1609) ; 13 Co. 18 (1609), Sty. 190 (1649); or (2) “pears” or 
“cherries,” Sty. 190 (1649); or (7) “hops,” Cro. Car. 231 
(1632) ; Sty. 190 (1649); or (&) “barley” converted into “malt,” 
Godb. 144 (1587); Owen, 135 (1612); or (7) “corn” converted 
into “meal,” Moore, 595 (1593); Owen, 135 (1612); or (m) 
“meal” or “wheat” converted into “starch,” 4 Leon. 240, 241 
(1611) ; Owen, 135 (1612); Bridge, J., 5 (1621). In 1800, “en- 
grossing” of hops (differing herein from the case above) was 
held to be an offence, at common Jaw, on the ground that the 
uses to which hops had more recently been put had changed 
these into necessaries. Rex v. Waddington, 1 East, 143, 155 
et 6 (1800). 

3. “ Engrossing” must be accompanied with an intent to re-sell. 
The statute of 5 & 6 Edw. VI. c. 14, reads: “To the intent to sell 
the same again.’ Bristow ef al, Exors., v. Waddington, 2 Bos. 
& Pul. N. R. 355 (1806). And the identity of the article pur- 
chased must remain unchanged. Cases of conversion, cited 
supra. 

4. The quantity “engrossed” need not be the whole, or approxi- 





1 See distinction drawn in the opinion: “ Also, always after the said Act [5 & 6 Edw. 
VI. c. 14], they have bought apples and other fruits by ingross, and sold them again, 
and before this time no information was exhibited for them, no more than for plums or 
other fruit, which serveth more for delicacy than for necessary food.” 
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mately the whole, of the given thing. It is sufficient if it be some 
considerable portion thereof. For instance: it apparently was 
“engrossing” to purchase “1000 quarters [that is, 8000 bushels] 
of corn,” Lane, 59 (1610) ; “400 quarters [that is, 3200 bushels] 
of wheat,” Bridge, J., 5 (1621); “672 pounds of butter, and 
18,432 pounds of cheese,” Jones, 156 (1623); ‘100 bushels of 
salt,” Cro. Car. 231 (1632); “a great quantity of straw and hay,” 
Cro. Car. 380 (1635); “ 1600 bushels of oats,” Hard. 231 (1663); 
‘great numbers of wild-fowl,” 1 Ld. Raym. 475 (1700); “a great 
quantity of corn,” 6 Mod. 32 (1704). 

It is impossible, therefore, in view of the foregoing, to consider 
“ engrossing ” as having any relation to “ monopolizing,” and there 
was, in fact, no such purpose in the statute of 5 & 6 Edw. VI. c. 
14. Itsaim was simply to do away with middle-men and whole- 
sale traders, and so to bring consumers into direct communication 
with producers. In this particular, the offence was like the 
crimes of “forestalling” and “ regrating,” which were also made 
penal by the same statute Adam Smith, in his Wealth of 
Nations, published in 1776, describes the purpose of the statute 
correctly : — 

“ Our ancestors seem to have imagined that the people would buy their 


corn cheaper of the farmer than of the corn merchant, who, they were 
afraid, would require, over and above the price which he had paid to the 





1 A “forestaller” was defined by 5 & 6 Edw. VI. c. 14, as follows: “ Whatsoever 
person or persons . . . shall (1) buy or cause to be bought any merchandise, victual, 
or anything whatsoever, coming by land or by water toward any market or fair to be 
sold in the same, or coming toward any city, port, haven, creek, or road of this realm, 
or Wales, from any parts beyond the sea to be sold ; or (2) make any bargain, contract, 
or promise for the having or buying of the same, or any part thereof, so coming as afore- 
said, before the said merchandise, victual, or other thing, shall be in the market, fair, 
city, port, haven, creek, or road, ready to be sold ; or (3) shall make any motion by word, 
letter [message], or otherwise, to any person or persons for the enhancing of the price 
or dearer selling of any thing or things above mentioned ; or (4) else dissuade, move, 
or stir any person or persons, coming to the market or fair, to abstain or forbear to 
bring or convey any of the things above rehearsed to any market, fair, city, port, haven, 
creek, or road, to be sold as is aforesaid, shall be deemed, taken, and adjudged a 
forestaller.” 

And a “‘regrator” was defined by said statute as follows: “ Whatsoever person or 
persons . . . shall by any means regrate, obtain, or get into his or their hands or pos- 
session, in any fair or market, any corn, wine, fish, butter, cheese, candles, tallow, sheep, 
lambs, calves, swine, pigs, geese, capons, hens, chickens, pigeons, conies, or other dead 
victual whatsoever, that shall be brought to any fair or market within this realm or 
Wales, to be sold and do sell the same again in any fair or market holden or kept in the 
same place, or in any other fair or market within four miles thereof, shall be accepted, 
reputed, and taken for a regrator or regrators.” 
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farmer, an exorbitant profit to himself. They endeavored, therefore, to 
annihilate his trade altogether. They even endeavored to hinder as much 
as possible any middle-man of any kind from coming in between the 
grower and the consumer ” (Wealth of Nations, bk. iv. c. 5, ed. 1880, at 
p. 105). 


“The statute of Edward VI., therefore, by prohibiting as much as pos- 
sible any middle-man from coming in between the grower and the con- 
sumer, endeavored to annihilate a trade of which the free exercise is not 
only the best palliative of the inconveniences of a dearth, but the best 
preventative of the calamity; after the trade of the farmer, no trade 
contributing so much to the growing of corn as that of the corn mer- 
chant” (Wealth of Nations, bk. iv. c. 5, ed. 1880, at p. 109). 


And in another passage he thus characterizes the legislation : 


“The popular fear of engrossing or forestalling may be compared to 
the popular terrors and suspicions of witchcraft. The unfortunate 
wretches accused of this latter crime were not more innocent of the mis- 
fortunes imputed to them than those who have been accused of the for- 
mer. The law which put an end to all prosecutions against witchcraft, 
which put it out of any man’s power to gratify his own malice by accus- 
ing his neighbor of that imaginary crime, seems effectually to have put 
an end to those fears and suspicions, by taking away the great cause which 
encouraged and supported them. The law which should restore entire 
freedom to the inland trade of corn would probably prove as effectual 
to put an end to the popular fears of engrossing and forestalling” 
(Wealth of Nations, bk. iv. c. 5, ed. 1880, at p. 111). 


Much attention was paid to the subject of “ engrossing ” in the 
case of Rex v. Waddington, 1 East, 143 (1800), cited supra. This 
was a prosecution at common Jaw after the repeal of the statute of 
5 & 6 Edward VI. c. 14, by that of 12 George III. c. 71. Parlia- 
ment had evidently intended by this latter statute to do away with 
the common-law offence, if any, of “engrossing,” as well as the 
statute offence itself ; but, whatever might have been the purpose 
of Parliament, the court held that it had not done so. It further 
held that “ engrossing ” was a common Jaw offence ; but about this 
latter point there is unquestionably some doubt. See Chit., Cr. 
Law, 527, #. (a). Many counts occur in the Waddington indict- 
ment, but all were substantially based upon the fact that, for the 
purpose of raising the price of hops, the defendant had contracted 
for one-fifth of the amount thereof grown in one season in the 
counties of Worcestershire and Herefordshire. The point was 
raised that the quantity “engrossed” was less than the whole in 
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the kingdom. Lord Kenyon, however, refused to sustain the 
objection. 


“ Again, it is urged that the quantity purchased cannot constitute the 
offence of ‘ engrossing,’ unless it bear such a proportion to the consump- 
tion of the whole kingdom as will affect the general price. The objection 
is new to me ; but if the opinions of Lord Mansfield, Mr. Justice Denni- 
son, and Mr. Justice Foster are deserving of attention, there is as little in 
that objection as in the rest. I well remember an information moved for 
before them against certain persons for conspiring to ‘monopolize’ or 
raise the price of all the salt at Droitwich. They had no doubt of its 
constituting an offence, although it was not pretended that these persons 
had endeavored to ‘ engross’ all or any considerable part of the salt in 
the kingdom. Nor was it questioned but that the ‘ monopolizing’ of salt 
was an offence at common law.” 


Whether Lord Kenyon’s prejudice against “forestallers,” 
“regrators,’ and “engrossers”! be altogether creditable to him 
or not, it is unnecessary to say; but he was undoubtedly right 
in holding that there could be an “ engrossing” without a “ mo- 
nopolizing.” 

The result, then, is, — 

(1) That “engrossing” was by contract ; (2) that it was con- 
fined to the necessaries of life; (3) that it was a mere purchase 


with an intent to re-sell, and did not include anything beyond a 
simple contract bargain; (4) that it could take place without 
reference to the amount of the purchase, provided that the same 
was sufficient to constitute “wholesale trading;” (5) that if 
“monopoly” ever became the offence of “ engrossing,” it became 
so, not because it was a “monopoly,” but because it was also 
(incidentally or otherwise) “ wholesale trading.” 





1 In Rex v. Rusby, Peake’s Add. Nisi Prius Cas. 189 (1800), a case at common law 
for “regrating thirty quarters [that is, two hundred and forty bushels] of oats,” Lord 
Kenyon observed, in reference to the citation from Adam Smith hereinbefore given: 
“‘ Speculation has said that the fear of such an offence is ridiculous; and a very learned 
man, a good writer, has said you might as well fear witchcraft. I wish Dr. Adam 
Smith had lived to hear the evidence of to-day, and then he would have seen whether 
such an offence exists, and whether it is to be dreaded. If he had not been told that 
cattle and corn were brought to market,and then bought bya man whose purse happened 
to be longer than his neighbors’, so that the poor man who walks the street and earns his 
daily bread by his daily labor could get none but through his hands, and at the price he 
chose to demand; that it had been raised 3d., 6d., od., 15., 25., and more a quarter on 
the same day, — would he have said there was no danger from such an offence?” 


46 
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V. 
MopeErRN CASES oF “ MONOPOLY.” 


Within the past few years, since “trusts” have come into exist- 
ence, the subject of “monopoly” has been given especial consid- 
eration. No criminal prosecution, however, has been brought, 
founded upon the common law. The question has arisen merely, 
either as to an w/tra vires act of a corporation which made its 
charter or the act itself void, or else as to an illegal agreement in 
restraint of trade which was held unenforceable. Instances of the 
former class of cases are: Clancy v. Salt Manufacturing Co., 
62 Barb. 395; Chicago Gas Light & Coke Co. v. The People’s 
Gas Light & Coke Co., 121 Ill. 530; Gibbs v. Consolidated Gas 
Co., 130 U. S. 396; People v. North River Sugar Refining Co., 
54 Hun, 354; People v. Chicago Gas Trust Co., 130 Ill. 268; 
People v. North River Sugar Refining Co., 121 N. Y. 582; State 
v. Nebraska Distilling Co., 29 Neb. 700; Jw ve Richmond Retail 
Coal Co., 9 Ry. & Cor. L. J. 31; People v. American Sugar Refin- 
ing Co., 7 Ibid. 83; State v. Standard Oil Co. 30 N. E. R. 
279; Attorney-General v. Central R. R. Co. of New Jersey, 24 At. 
Rep. 964; People v. Milk Exchange, 30 N. E. R. 850. And of 
the latter: Stanton v. Allen, 5 Den. 434; Clancy v. Salt Manu- 
facturing Co., 62 Barb. 395; Crawford v. Wick, 18 Oh. St. 190; 
The Morris Run Coal Co. v. The Barclay Coal Co., 68 Pa. 173; 
Craft v. McConoughy, 79 IIl. 346; Arnot, Jr., v. The Pittston & 
Elmira Coal Co., 68 N. Y. 558; Salt Co. v. Guthrie, 35 Oh. St. 
666 ; Pullman Palace Car Co. v. Texas & Pacific Ry. Co., 11 F. R. 
625; Western Union Tel. Co. v. Burlington & So. Western Ry. 
Co., 11 F. R. 1; McBirney v. The Consolidated White Lead Co., 
9 Wk. L. Bul. 310; Hoffman v. Brooks, 11 Wk. L. Bul. 258; 
Keene v. Kent, 4 N. Y. St. R. 431; Mill & Lumber Co. v. Hayes, 
76 Cal. 387; Mallory v. Hanaur Oil Works, 86 Tenn. 598; Rich- 
ardson v. Buhl, 77 Mich. 632; Texas & Pacific Ry. Co. v. Southern 
Pacific Ry. Co., 41 La. An. 971; Samuels v. Oliver, 130 Ill. 73; 
Pittsburgh Carbon Co. v. McMillin, 119 N. Y. 46; Emery v. The 
Ohio Candle Co., 47 Ohio St. 320; American Preservers’ Trust 
v. Taylor Manufacturing Co., 46 F. R. 152; American Biscuit & 
Manufacturing Co. v. Klotz, 44 F. R. 721; Strait v. National Har- 
row Co., 18 N. Y. Sup. 224; DeWitt Wire Cloth Co. v. New Jersey 
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Wire Cloth Co., 9 Ry. & Cor. L. J. 314; Texas Standard Cotton 
Oil Co. v. Adone, 19 S. W. R. 274; Whalen v. Brennan, 51 N. W. 
R. 759. 

Some of the results of the leading decisions may be stated 
briefly as follows : — 


1. The fact that the “monopoly” has cheapened prices will not be 
considered, 


(a) ‘Much has been said in favor of the objects of the Standard Oil 
Trust, and what it has accomplished. J/¢ may be true that it improved the 
quality and cheapened the cost of petroleum and its products to the consumer. 
But such is not one of the usual or general results of a‘ monopoly ;’ and it is 
the policy of the law to regard, not what may, but what usually happens.” 
— State v. Standard Oil Co., 30 N. E. R. 279, 290. 

(d) “ It is possible that such a‘ monopoly’ may be used, as the defendants 
suggest, to introduce economies and cheapen coal; but it does violence to our 
knowledge of human nature to expect such a result.” — Attorney-General z. 
Central R. R. Co. of New Jersey, 24 Atl. R. 964. 


2. The people as a body ought not to be “employés” and 
“ servants.” 


“4 society in which a few men are the employers, and the great body are 
merely employés or servants, is not the most desirable in a republic; and it 
should be as much the policy of the laws to multiply the numbers engaged 
in independent pursuits or in the profits of production as to cheapen the 
price to the consumer. Such policy would tend to an equality of fortunes 
among its citizens, thought to be so desirable in a republic, and lessen the 
amount of pauperism and crime.” — State v. Standard Oil Co., 30 N. E. R. 


279, 290. 


3. lt makes no difference whether the “monopoly” be created by 
“contract” or “ patent.” 


“Tt is true in the case just cited the ‘monopoly’ had been created by 
letters patent. But the objections lie not to the manner in which the ‘ mono- 
poly’ is created. The effect on industrial liberty and the price of com- 
modities will be the same, whether created by patent or by an extensive 
combination among those engaged in similar industries, controlled by one 
management.” — State v. Standard Oil Co., 30 N. E. R. 279, 290. 

“* The ‘monopoly’ with which the law deals is not limited to the strict 
equivalent of royal grants or people’s patents. Any combination, the ten- 
dency of which is to prevent competition in its broad and general sense 
and to control, and thus at will enhance prices to the detriment of the 
public, is a legal ‘monopoly.’” — BarReETT, J., People v. North River 
Sugar Refining Co., 54 Hun, 354, 376. 
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4. A “monopoly” can exist even tf the article be“ susceptible” of 
“ indefinite production.” 


“ And this rule [z ¢, that the ‘monopoly’ is a ‘monopoly ’] is appli- 
cable to every ‘monopoly,’ whether the supply be restricted by nature, or 
susceptible of indefinite production. The difficulty of effecting the unlawful 
purpose may be greater in one case than in the other, but it is never im- 
possible.” — BaRRETT, J., People v. North River Sugar Refining Co., 54 
Hun, 354, 376. 


5. The “monopoly” need not be “permanent” or “ complete.” 


“Nor need it |i. ¢., the ‘ monopoly’| be permanent or complete. It is enough 
that it may be even temporarily and particularly successful. The question 
in the end is, Does it inevitably tend to public injury?” — Barrett, J., 
People v. North River Sugar Refining Co., 54 Hun, 354, 376. 


6. There is a“ monopoly” if there is a“ limitation” of “ competi- 
tion,” and “ production,” with a view to “advance prices.” 


“And where that appears to be the fact [%. ¢. limiting of the supply, 
when that can be properly done, and advancing the prices of the products 
produced], the agreement, association, combination, or whatever else it 
may be called, having for its objects the removal of competition and the 
advancement of prices of necessaries of life, is subject to the condemnation 
of the law, by which it is denounced as a criminal enterprise.” — DANIELS, 
J., People v. North River Sugar Refining Co., 54 Hun, 356, 379. 


The foregoing fairly represents the American doctrine wherever 
it has been necessary for the courts to express an opinion upon the 
matter. 

The English courts, however, seem to have taken a less rigorous 
view ; they have held, — 


1. That there may be “combinations of capital” in “indefinite 
amounts.” 


(a) “ Thus, the stream of modern legislation runs strongly in favor of al- 
lowing great combinations of persons interested in trade, and intended to govern 
or regulate the proceedings of large bodies of men, and thus, necessarily, to 
interfere with what would have been the course of trade, if unaffected by such 
combinations, I therefore conclude that the combination in the present 
case cannot be held illegal, as opposed to the policy of the law.” — Fry, 
J., Mogul Steamship Co. v. McGregor, Gow & Co., L. R. 23 Q. B. D. 
598, 627. 

(4) “The truth is, that the combination of capital for purposes of trade 
and competition is a very different thing from such a combination of 
several persons against one, with a view to harm him, as falls under the 
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head of an indictable conspiracy. There is no just cause or excuse in the 
latter class of cases; there is a just cause or excuse in the former. 
There are cases in which the very fact of a combination is evidence of a 
design to do that which is hurtful without just cause, — is evidence — to 
use a technical expression — of malice. But it is perfectly legitimate, as it 
seems to me, to combine capital for all the mere purposes of trade for which 
capital may, apart from combination, be legitimately used in trade. To limit 
combinations of capital, when used for purposes of competition, in the manner 
proposed by the argument of the plaintiffs, would in the present day be impos- 
sible, — would be only another method of attempting to set boundaries to the 
tides.” —F RY, J., Mogul Steamship Co. v. McGregor, Gow & Co., L. R. 23 
Q. B. D. 598, 614, 617. 


2. There may be “increase of business” to the “injury of 
another.” 


(a) “It remains to inquire whether the authorities assist in the deci- 
sion of the question before us. As regards an individual, I have already 
pointed out that for one man to interfere with the lawful trade or business 
of another by molestation or any physical interference, or by fraud or 
misrepresentation, may be an actionable wrong. But no authority appears 
to show that for one man to injure the business of another by mere competition, 
even though it may be successfully directed to driving the rival out of the town 
where he dwells or out of the business which he carries on, is actionable. And 
the silence of the books is strong evidence that such acts are not actionable.” — 
Fry, J., Mogul Steamship Co. v. McGregor, Gow & Co., L. R. 23 Q. B. D. 
598, 627. 

(4) “ But the defendants have been guilty of none of these acts. They 
have done nothing more against the plaintiffs than pursue to the bitter 
end a war of competition waged in the interest of their own trade. To 
the argument that a competition so pursued ceases to have a just cause 
or excuse when there is ill-will or a personal intention to harm, it is suffi- 
cient to reply (as I have already pointed out) that there was here no 
personal intention to do any other or greater harm to the plaintiffs than 
such as was necessarily involved in the desire to attract to the defendants’ 
ships the entire tea freights of the ports, a portion of which would other- 
wise have fallen to the plaintiffs’ share. I can find no authority for the 
doctrine that such a commercial motive deprives of ‘ just cause or excuse’ 
acts done in the course of trade which would but for such a motive be 
justifiable. So to hold would be to convert into an illegal motive the in- 
stinct of self-advancement and self-protection, which is the very incentive 
to all trade. Z say that a man is to trade freely, but that he is to stop short 
at any act which is calculated to harm other tradesmen, and which is designed 
to attract business to his own shop, would be a strange and impossible counsel 
of perfection.” — FRY, J., Mogul Steamship Co. v. McGregor, Gow & Co., 
L. R. 23 Q. B. D. 598, 614, 617. 
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(c) “Lf peaceable and honest combinations of capital for purposes of trade 
competition are to be struck at, it must, I think, be by legislation, for I do not 
see that they gre under the ban of the common law.” — FRY, J., Mogul Steam- 
ship Co. 7. McGregor, Gow & Co., L. R. 23 Q. B. D. 598, 614, 617. 

(@) “I agree with Lord Coleridge, C. J., and differ, with regret, from 
the Master of the Rolls. Zhe substance of my view is this, that competition, 
however severe and egotistical, if unattended by circumstances of dishonesty, 
intimidation, molestation, or such illegalities as I have above referred to, gives 
rise to no cause of action at common law.” — Fry, J., Mogul Steamship Co. 
v. McGregor, Gow & Co., L. R. 23 Q. B. D. 598, 614, 617. 


VI. 
“MONOPOLY” UNDER THE NATIONAL “ANTI-TRUST ACT.” 


There have been the following attempts at definition of this 
word in decisions under the Anti-Trust Act : — 


1. “ The second section is limited by its terms to ‘ monopolies,’ and 
evidently has as its basis the engrossing or controlling of the market.” 
— Putnam, Circuit Judge, Circuit Court, Mass., United States v. Patter- 
son, 55 F. R. 605, 640. 

2. “A ‘monopoly,’ in the prohibited sense, involves the element of 
an exclusive privilege or grant which restrained others from the exercise 
of a right or liberty which they had before the ‘monopoly ’ was secured. 
Ln commercial law, it is the abuse of free commerce, by which one or more in- 
dividuals have procured the advantage of selling alone or exclusively all of a 
particular kind of merchandise or commodity to the detriment of the public. 
As defined by Blackstone (4 Bl. Comm. 159), and by Lord Coke (3 Co. 
Inst. 181), it is a grant from a sovereign power of the State by commission, 
letters patent, or otherwise, to any person or corporation, by which the 
exclusive right of buying, selling, making, working, or using anything is 
given. When this section of the Act was under consideration in the 
Senate, distinguished members of its judiciary committee and lawyers of 
great ability explained what they understood the term ‘monopoly’ to 
mean; one of them saying, ‘It is the sole engrossing to a man’s self by 
means which prevent other men from engaging in fair competition with 
him,’ Another senator defined the term in the language of Webster’s 
Dictionary: ‘To engross or obtain, by any means, the exclusive right of, 
especially the right of trading to any place or with any country or dis- 
trict ; as to “ monopolize” the India or Levant trade.’ J/¢ will be noticed 
that, in all the foregoing definitions of ‘ monopoly,’ there is embraced two lead- 
ing elements ; viz.,an exclusive right or privilege, on the one side, or a restric- 
tion or restraint on the other, which will operate to prevent the exercise of a 
right or liberty open to the public before the ‘ monopoly’ was secured, This 
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being, as we think, the general meaning of the term, as employed in the 
second section of the statute, an ‘attempt to monopolize ’ any part of the 
trade or commerce among the States must be an attempt to secure or ac- 
quire an exclusive right in such trade or commerce by means which pre- 
vent or restrain others from engaging therein. It was certainly not a 
‘monopoly,’ in the legal sense of the term, for the accused or the Distill- 
ing & Cattle Feeding Company to own seventy distilleries, and the pro- 
ducts thereof, whether such products amounted to the whole or a large 
part of what was produced in the country. Their ownership and control 
of such products, as subjects of trade and commerce, is not what the 
statute condemns, but the ‘monopoly,’ or attempt to ‘monopolize’ the 
interstate trade or commerce therein. In this acquisition and operation 
of the seventy distilleries, which enabled the accused or said Distilling & 
Cattle Feeding Company to manufacture and control the sale of seventy- 
five per cent of the distillery products of the country, it does not appear, 
nor is it alleged, that the persons from whom said distilleries were ac- 
quired were placed under any restraint, by contract or otherwise, which 
prevented them from continuing or re-engaging in such business. A// 
other persons who chose to engage therein were at liberty to do so. ‘The effort 
to control the production and manufacture of distilling products, dy the 
enlargement and extension of business, was not an attempt to ‘ monopolize’ 
trade and commerce in such products within the meaning of the statute, 
and may therefore be left out of further consideration.” — Jackson, Circuit 
Judge, Circuit Court, S. D. Ohio, W. D., Jn re Greene, 52 F. R. 104, 115. 

3. “A ‘monopoly’ is defined by Mr. Justice Story to be an ‘exclusive 
right, granted to a few, of something which was before of common right ;’ 
and by Lord Coke to be ‘an institution by the king, by his grant, commis- 
sion, or otherwise, to any persons or corporations, of or for the so/e buying, 
selling, making, working, or using of everything whereby any persons or 
corporations are sought to be restrained of any freedom or liberty they 
had before, or hindered in their lawful trade.’ ” — River, District Judge, 
Circuit Court, Kans., United States v. Trans.-Mo. Freight Association, 53 
F, R. 440, 452. 


The following have been held not “ monopolies ” : — 
1. Indefinite increase of business. 


(a) “ Congress may place restriction and limitations upon the right of 
corporations created and organized under its authority to acquire, use, 
and dispose of property. It may also impose such restrictions and limi- 
tations upon the citizen in respect to the exercise of a public privilege or 
franchise conferred by the United States. But Congress certainly has not 
the power or authority under the commerce clause, or any other provision of the 
Constitution, to limit and restrict the right of corporations created by the States, 
or the citizens of the States, in the acquisition, control, and disposition of pro- 
perty. Neither can Congress regulate or prescribe the price or prices at which 
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such property, or the products thereof, shall be sold by the owner or owners, 
whether corporations or individuals. It is equally clear that Congress has 
no jurisdiction over, and cannot make criminal, the aims, purposes, and 
intentions of persons in the acquisition and control of property, which the 
States of their residence or creation sanction and permit.’ — Jackson, 
Circuit Judge, Circuit Court, S. D. Ohio, W. D., Jz re Greene, 52 F. R. 104, 
112. 

(4) “ It is not very clear what Congress meant by the second section of 
the Act of July 2, 1890, in declaring it a misdemeanor to ‘monopolize,’ or 
‘attempt to monopolize,’ any part of the trade or commerce among the 
States or with foreign nations, It is very certain that Congress could not, 
and did not, by this enactment attempt to prescribe limits to the acqui- 
sition, either by the private citizen or State corporation, of property which 
might become the subject of interstate commerce, or declare that when 
the accumulation or control of property by legitimate means and lawful 
methods reached such magnitude or proportions as enabled the owner or 
owners to control the traffic therein, or any part thereof, among the States, 
a criminal offence was committed by such owner or owners. All persons, 
individually or in corporate organizations, carrying on business avocations 
and enterprises involving the purchase, sale, or exchange of articles, or 
the production and manufacture of commodities which form the subjects 
of commerce, will, in a popular sense, ‘monopolize’ both State and inter- 
state traffic in such articles or commodities just in proportion as the 
owner’s business is increased, enlarged, and developed. But the magni- 
tude of a party's business production, or manufacture, with the incidental and 
indirect powers thereby acquired, and with the purpose of regulating prices and 
controlling interstate traffic in the articles or commodities forming the subject 
of such business, production, or manufacture, is not the ‘ monopoly,’ or attempt 
to ‘monopolize,’ which the statute condemns.” — Jackson, Circuit Judge, 
Circuit Court, S. D. Ohio, W. D., /m ve Greene, 52 F. R. 104, 115. 


2. Fixing of arbitrary prices. 


“The first question is, Does it constitute a violation of the statute for 
two or more dealers to fix an arbitrary price for their goods? Vo authority 
has gone to the extent of holding that such a transaction, in the absence of 
other facts, is illegal.” — Coxe, District Judge, Circuit Court, S. D. N. Y., 
Dueber Watch Case Manufacturing Co. v. Howard Watch & Clock Co., 
55 F. R. 851, 853. . 


3. Agreement not to trade with any one who trades with others 
than the covenantors. 


“The second question is: Is it an illegal act, within the provisions of 
the law in question, for two or more traders to agree among themselves 
that they will not deal with those who prefer to purchase the goods of 
another designated trader in the same business? Many perfectly legiti- 
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mate reasons might be suggested for such an agreement. It is not a 
combination to ‘ monopolize ;’ at least, there is no statement of facts tend- 
ing to show that it produced a‘ monopoly’ in the present case. Indeed, 
it would seem that it must have had a contrary effect. Zhere was surely 
nothing to prevent the plaintiff from supplying its customers with those things 
which the defendants declined to sell them, and thus enlarge its trade and stimu- 
late competition. The plaintiff was perfectly free to engage in every branch 
of the watchmaking business. So were all others. The plaintiffs’ customers 
were free to purchase of the plaintiff, of the defendants, or of any other 
manufacturer.” — Coxe, District Judge, Circuit Court, S. D. N. Y., Dueber 
Watch Case Manufacturing Co, v. Howard Watch & Clock Co., 55 F.R. 
851, 853. 


It is impossible now to say what the effect of the Act, as inter- 
preted by the courts, will finally be. It must be plain, however, 
that there cannot be any operative construction of the statute, 
which confines “monopoly” under it to an “exclusive control,” 
and that there are grave doubts whether, indeed, there can be 
any construction of it such as to render it constitutional. No 
attempt has been made here to discuss the first section, or to cite 
authorities thereupon ; but if Judge Putnam be right in his expres- 
sion of opinion in United States v. Patterson, cited supra, this 
section is to take color from the second, and is likely, therefore, 
to stand or fall with it. But one conclusion, upon the whole, can 
be reached. The Act is necessarily vague, because, in men’s 
minds, the evil dreaded is vague, and like words, therefore, have 
been used to express it. The English judges seem to have been 
clearly conscious of the difficulties ahead when, in Mogul Steam- 
ship Co. v. McGregor, Gow & Co., L. R. 23 Q. B. D. 5098, 614, 
617, Fry, j., said: “I myself should deem it to be a misfortune 
if we were to attempt to prescribe to the business world how 
honest and peaceable trade was to be carried on, in a case where 
no such illegal elements as I have mentioned exist, or were to 
adopt some standard of judicial ‘reasonableness,’ or of ‘normal 
prices,’ or ‘fair freights,’ to which commercial adventurers, other- 


wise innocent, were bound to conform.” 
William F. Dana. 
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THE INTERCHANGEABLE MILEAGE CASE. 


I. 


HE Supreme Judicial Court of Massachusetts has again 
divided upon a question of constitutional law. In Attorney- 
General v. Old Colony Railroad,’ a majority has held that the 
law providing for the issue by each Massachusetts railroad of 
mileage tickets, to be received upon every railroad in the State, is 
unconstitutional. 
The Act upon which proceedings in the case were founded 
(Stat. 1892, ch. 389) is as follows : — 


“Sect. 1. Every railroad corporation operating within this Common- 
wealth shall provide and have on sale for twenty dollars mileage tickets 
representing one thousand miles, which shall be accepted and received 
for fare and passage upon all railroad lines in this Commonwealth, as 
well and under like conditions as upon the line or lines of the corpora- 
tion issuing such ticket. 

“Sect. 2. Such tickets or any part thereof shall be redeemed by each 
corporation issuing the same, upon presentation by any other railroad 
corporation. 

“Sect. 3. On petition of any railroad corporation included within the 
provisions of this Act, filed with the railroad commissioners, asking that 
it may be exempt, or that any other railroad be excluded from the pro- 
visions of this Act, said commissioners may in their discretion exempt or 
exclude such railroad from the provisions of this Act, if in their judgment 
the public welfare or the financial condition of the road require or 
demand it.” 


The defendant corporation having refused to comply with the 
provisions of the Act, the Attorney-General filed an information 
to compel it so to do. The court held the Act unconstitutional, 
and dismissed the information. It is unfortunate that even that 
majority of the court which declared the statute unconstitutional 
was unable to agree upon the reason for its decision. 

It would therefore seem that since a majority of the whole court 
agreed upon no principle of law, but only in the result, the case is 





1 35 N. E. Rep. 252. 
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of no value as a precedent. But as the statute itself was of much 
importance, an examination of the question may not be unprofitable. 

It is also unfortunate that the different grounds upon which the 
majority proceeded are not more clearly stated. In questions of 
constitutional law there is necessarily greatness of scope and some 
vagueness of outline. The utmost care is therefore required to 
reach the result by strictly legal reasoning, and above all to make 
certain what clause, if any, of the Constitution is relied upon as 
making the Act in question void. It is perhaps the highest qual- 
ity of a legal mind, as distinguished from the merely philosophical 
or ethical, that it permits no uncertainty of meaning and no loose- 
ness of argument. An Emersonian sentence could not be tolerated 
in an opinion of Marshall. 

Field, C. J. (with whom Allen and Morton, JJ., concurred), held 
the statute unconstitutional because “the statute authorizes one 
railroad to determine the conditions on which another railroad 
must carry passengers, and compels one railroad to carry passen- 
gers on the credit of another.” What constitutional provisions 
Chief Justice Field had in mind is not clear. A somewhat care- 
ful examination has discovered but two,! each forbidding the tak- 
ing of individual property without compensation. In the course 
of the opinion it is said: “If it be assumed that under the power 
to regulate the fares of common carriers of passengers the Legis- 
lature can require the passengers to be carried before the fares 
have been actually paid in money, the security for the ultimate 
payment of the fares in money ought, we think, to be as certain 
as that required when private property is taken for public uses.” 
This may mean that in the opinion of Field, C. J., the statute has 
resulted in the taking of property ; if so, the learned judge has not 
expressed himself with his usual clearness. 

That the three judges who concur in this opinion did not mean 
to base their objection to the statute on the ground that it effected 
a taking of property, is made probable by the carefully guarded 
language of the following paragraph. “Mr. Justice Lathrop and 
Mr. Justice Barker agree that the informations are rightfully brought 
by the Attorney-General, and that the court has jurisdiction, and 
are of opinion that the necessary effect of the statute is to apply 
and appropriate individual property to the public use without the 
owner’s consent, and without legal provision for a reasonable com- 


1 Mass. Const. Pt. I. Art. X.; Const. U. S. Amend. XIV. 
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pensation therefor; and for this reason they agree that the statute 
is void, without expressing an opinion upon the other matters dis- 
cussed in this opinion.” 

We have, then, this result. Two judges, Knowlton and Holmes, 
JJ., held the statute not unconstitutional. Lathrop and Barker, JJ., 
held it repugnant to the constitutional provisions which govern 
the taking of private property. Three judges held it unconstitu- 
tional, on what ground does not clearly appear. But if no taking 
of property was effected by the statute, there seems to be no con- 
stitutional provision to make it void. Let us inquire, then, what 
property, if any, is taken by the statute. 


II. 


When a railroad company undertakes the business of a carrier, 
its property is of two sorts: first, its franchise; second, the real 
and personal property which it provides for transporting passen- 
gers and goods from place to place. To its franchise it has no 
absolute right. That is resumable by the State which gave it, and 
may be withdrawn at any time (subject to a condition discussed 
later) without compensation. Its real and personal property, road- 


bed, bridges and rails, locomotives and cars, stations and platforms, 
are protected by the Constitution, and a State can do no act to 
destroy their actual value without providing compensation for the 
taking. It seems to be the better opinion that the State cannot 
so regulate the affairs even of a corporation engaged in a public 
employment as to destroy the value of the property actually invested. 
The value of the property of a railroad would be in part destroyed 
if the earning capacity of the road were so reduced by the Legis- 
lature that it would not pay to operate, and must therefore be aban- 
doned ; for the value of its immovable property would then become 
almost nothing. Any regulation of the corporation’s affairs which 
still enables the corporation to conduct its business at a profit is 
not objectionable on the ground that it is a taking of its land or 
its chattels, though it may greatly reduce its income. It was 
strongly asserted by Knowlton, J., that this Act would not appre- 
ciably reduce the earnings of any railroad. “The risk of pecuniary 
loss to a corporation from carrying a passenger on the credit of 
another corporation to which the money has been advanced for 
carriage, instead of having payment at the time, is almost infini- 
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tesimal.” And there was, in fact, no allegation in the answer of 
the defendants that the Act would cripple the resources of the road. 
The power given by Section 3 to the railroad commissioners to ex- 
clude a road from the provisions of the Act would seem to prevent 
all possibility of such a result. 

If the Act effects a taking of any sort, it is a taking of the use 
of property. If it had provided that every owner of a vehicle in 
the Commonwealth should be obliged to transport his neighbors 
on demand, receiving in payment therefor their promissory notes, 
we should evidently have a taking of the use of vehicles. How, if 
at all, does our Act differ ? 

The difference lies in this: that the use of the property of a 
public carrier is already devoted to the public. Thus, it is obliged 
to keep safe stations and platforms for all who have business at 
its trains ;! to stop at its regular stopping-places ;? to protect pas- 
sengers who are about to take the train, even if they have not 
purchased a ticket ;* and to allow hackmen, expressmen, etc., to 
enter their stations for the purpose of soliciting patronage from 
passengers. The vehicles of the carrier are not, to be sure, abso- 
lutely devoted to the use of the public ; the public has the right 
to use them only upon payment of fare. But if such passengers 
as take advantage of the Act can be said to pay their fares, the 
Act does not result even in taking the use of property. What, 
then, is a payment of fare? 

Payment of fare is not the payment of a debt, properly so called. 
For instance, the passenger need not tender the exact amount.5 
The payment is of a double nature: first, the performance of an 
obligation of a quasi-contractual nature, like the obligation to pay 
the fee of a public officer ;* second, the performance of a con- 
dition which secures the payer the right to ride. The exact 





1 Tobin v. Railroad, 59 Me. 183; Hale v. Railway, 60 Vt. 605. 

2 Sears v. Eastern R. R., 14 All. 434; Heirn v. McCaughan, 32 Miss.17; Purcell v, 
Railroad, 108 N. C. 414. 

8 Brien v. Bennett, 8 C. & P. 724; Smith v. Railway, 32 Minn. 1; Perry v. Railroad, 
66 Ga. 746; Swigert v. Railroad, 75 Mo. 475; Hickinbottom v. Railroad, 15 N. Y. 
St. Rep. 11. 

* Hack Co. v. Sootsma, 84 Mich. 194; Railway v. Langlois, 9 Mont. 419; Cravens 
v. Rodgers, 101 Mo. 247; McConnell v. Pedigo, 18 S. W. 15 (Ky.); S. B. Co. w 
Transportation Co., 10 So. 480 (Fla.). And see Griswold v. Webb, 16 R. I. 649. 
There is, to be sure, a single case contra, Railroad v. Tripp, 147 Mass. 35, decided by 
a bare majority of the court. The powerful dissenting opinion of Judge Field has 
been quoted with approval in most of the cases cited above. 

5 Barrett v. Railway, 81 Cal. 296. 6 Keener on Quasi-Contracts, 18. 
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nature of this condition and obligation is determined by law, and 
may be changed by law; and so long as its nature remains the 
same, the change is not unconstitutional. 


“A mere common law regulation of trade or business may be changed 
by statute. A person has no property, no vested interest, in any rule of 
the common law. That is only one of the forms of municipal law, and 
is no more sacred than any other. Rights of property which have been 
created by the common law cannot be taken away without due process ; 
but the law itself, as a rule of conduct, may be changed at the will, or 
even at the whim, of the Legislature, unless prevented by constitutional 
limitations. Indeed, the great office of statutes is to remedy defects in 
the common law as they are developed, and to adapt it to the changes of 
time and circumstances.” ! 


Does this Act, then, effect a complete and oppressive change 
in the nature of fare? In order to determine this question, let 
us see what power the Legislature is admitted to possess over 
fares. 

1. It is as well settled as any principle of law can be settled by 
multitude of precedents that the Legislature may fix the maximum 
amount of fare? At common law a carrier might exact such 
amount as the court would not hold to be unreasunable; but by 
the Granger Acts and similar legislation, the maximum fare is 
fixed at the pleasure of the Legislature, without considering what 
the court would pronounce reasonable. 

2. It has already been decided in Massachusetts ® that the Legis- 
lature may allow a certain class of passengers to ride for less than 
a reasonable fare. By the Act there upheld, a ferry company was 
required to carry all passengers who crossed the ferry in a street- 
car for one cent each. The statutory rate of fare for other passen- 
gers was three cents. No difference appears or was suggested in 
the cost of carrying the two sorts of passengers. If three cents vas 
in the opinion of the Legislature no more than a reasonable fare, it 
will hardly be denied that one-third of that amount was unreason- 
ably low. Two different amounts may perhaps both be reasonable ; 
but the lower must be remunerative, and the other cannot yield 
more than a reasonable profit. If the difference in this case was 
all profit, it could hardly be claimed that two hundred per cent was 





1 Waite, C. J., in Munn 2. Illinois, 94 U. S. 113, 134. 

2 Munn z. Illinois, 94 U. S. 113; Railway v. Iowa, 94 U. S. 155; Budd v. New York, 
143 U. S. 517, and cases cited. 

8 Parker v. Railway, 109 Mass. 506. 
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not unfairly large, and the amounts cannot therefore both be rea- 
sonable. But if one cent was reasonable, three cents was, upon the 
same considerations, more than reasonable; and the Legislature 
was treating foot-passengers (by exacting an unreasonable fare) in 
the same way that on the other hypothesis it was treating the ferry 
company. The decision, therefore, necessarily means that the 
Legislature has power to reduce the fares of some passengers to less 
than a reasonable rate; not of any special class of passengers, but 
of all who may ride in street-cars. 

3. It seems clear that the Legislature may exempt some passen- 
gers altogether from payment of fare. No decision on this point 
has been found by the writer ; but in establishing a tariff of fares 
a Legislature must have the power, for instance, to exempt young 
children. 

All carriers are subject to legislative power to the extent indi- 
cated ; but the carriers now in question stand in a peculiar position. 
Massachusetts railroads (at least those concerned in this suit, the 
Old Colony and Boston & Albany) were built under charters 
closely modelled on the charters of turnpike companies. The 
earliest chartered of the railroads which now make up the Old 
Colony and the Boston & Albany! were the Boston & Provi- 
dence Railroad,? the Taunton Branch Railroad,? and the Boston & 
Worcester Railroad. The first corporation was empowered only 
to build the road ; the two latter to build and operate it. In all the 
charters the following clauses occurred, which show the conception 
then held of the right and obligations of the corporations : 


“ Be it further enacted that a toll be and hereby is granted and estab- 
lished, for the sole benefit of said corporation, upon all passengers and 
property of all descriptions which may be conveyed or transported upon 
said road. . . . The transportation of persons and property, the con- 
struction of wheels, the form of cars and carriages, the weight of loads, 





1 Except the Granite Railway (Stat. 1825, ch. 183; 6 Mass. Special Laws, 466). This 
road was built, before the days of steam railroads, to convey granite from the Quincy 
quarries to tidewater, and is said to have been the earliest railroad operated in the 
United States. It now forms part of the Old Colony system. It is noteworthy that 
none of the clauses quoted were contained in the charter of this road, evidently because 
it was not to form a public highway, but was a private carrier appurtenant to private 
quarries. It was to operate its own road, and to “collect a reasonable toll for the con- 
veyance of stone and other property in [its] cars and vehicles.” 

2 Stat. of 1831, ch. 56; 7 Mass. Special Laws, 134. 

8 Stat. of 1835, ch. 131; 7 Mass. Special Laws, 557. The last clause above quoted 
is not contained in this Act. 

# Stat. of 1831, ch. 72; 7 Mass. Special Laws, 152. 
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and all other matters and things in relation to the use of said road, shall 
be in conformity to such rules, regulations, and provisions as the directors 
shall from time to time prescribe and direct, and said road may be used 
by any persons who shall comply with such rules and regulations. .. . 
The directors are hereby authorized to erect toll-houses, establish gates, 
appoint toll-gatherers, and demand toll. ... The state may authorize 
any company to enter with another railroad at any point of said railroad, 
paying for the right to use the same, or any part thereof, such a rate of 
toll as the Legislature may from time to time prescribe.” 


A railroad established under such a charter must of course 
expect its fares to have some of the qualities of toll received by a 
turnpike company. All turnpike charters in Massachusetts at this 
time exempted certain persons from payment of toll ;*and any one 
was by the common law at liberty to use the turnpike without 
compensation if he did not pass a toll-gate.2_ The fare expected as 
a condition of carriage by the defendant railroads in this suit must 
therefore be subject to such conditions. 

If, then, by the law as it existed at the time the defendants 
entered into business the payment of fare was so far subject to 
legislative control that the fare might in some cases be reduced 
to an amount not sufficient to produce a fair return upon the 
property invested, this Act cannot be said to alter the nature of 
fare. If the Legislature may constitutionally reduce fare to one 
cent, while a reasonable rate is three cents, there is nothing strange 
or shocking in its change of fare from three cents to the ticket of 
another railroad, of the market value of three cents. Or if this 
seem repugnant to one’s idea of legal tender, it is surely no more 
objectionable than the entire exemption from payment of fare of a 
class of persons. 

For the reasons stated, the Act does not result in a taking of 
property ; and for the same reasons it does not interfere with 
freedom of contract. In the first place, the carrier does not 
usually enter into any contract with the passenger ; the obligation 
on each side being created by law, not by agreement.’ In the 
second place, upon entering into the business of a carrier one 
gives up to some extent freedom of contract. It is elementary 





1 Stat. of 1804, ch. 125. 

2 Turnpike Co. v. Redd, 2 B. Mon. 30; Buncome Turnpike Co. v. Mills, 10 
Tred. 30. 

8 Marshall v. Railway, 11 C. B. 655; Foulkes v. Railway, 4 C. P. D. 267, 5 C. P. Div. 
157; Nolton v. Western R. R., 15 N. Y. 444. 
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learning, for instance, that a carrier may not make certain con- 
tracts, such as contracts limiting its liability for negligence. An 
extreme instance of this sacrifice of freedom of contract is pre- 
sented in the case of Toledo &c. Ry. v. Pennsylvania Co.,} where 
it was stated that the employees of a common carrier, though 
merely servants at will, cannot leave the service so abruptly as to 
cripple the public business ; and this principle would seem to hold 
true even if the company should become bankrupt. 

The legislation under examination is therefore justified as a 
regulation of the fare of a common carrier. 

Even without reference to the nature of the defendants as public 
carriers, their position as corporations holding franchises from the 
State prevents them from objecting to any legislation which on the 
principles already stated does not create a forfeiture of the property 
invested. 


“No one, I suppose, has ever contended that the State had not a right 
to prescribe the conditions upon which such privilege [2. ¢., a privilege 
granted by it] should be enjoyed. ‘The State in such cases exercises no 
greater right than an individual may exercise over the use of his own 
property when leased or loaned to others. The conditions upon which 
the privilege shall be enjoyed being stated or implied in the legislation 
authorizing its grant, no right is, of course, impaired by their enforce- 
ment. The recipient of the privilege, in effect, stipulates to comply with 
the conditions. It matters not how limited the privilege conferred, its 
acceptance implies an assent to the regulation of its use and the compen- 
sation for it.” ? 


Instances of the power of a State over a corporation chartered 
by it are worth considering in this connection. A railroad already 
completed may be required to bear the expense of a new bridge® 
or of a crossing by a new railroad ;* and a telephone company 
whose line is established cannot complain that a street railroad is 
allowed to use electricity as a motive power, and thus destroy the 
efficiency of the telephone current.6 Soa railroad company may 
be required to build stations, and to share the use of them with 
other railroads. And one railroad may be given permission to use 





1 54 F. R. 746, 752. 

2 Field, J., in Munn z, Illinois, 94 U. S. 113, 149. 

3 People v. Railroad, 70 N. Y. 569. 

* Railway v. Railway, 30 Ohio St. 604. 

5 Railway v. Telegraph Association, 48 Ohio St. 390. 
6 See the opinion of Knowlton, J. 
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the tracks of another road upon such terms as may be fixed by a 
commission. It has been held in the latter case that the commis- 
sioners may fix the compensation on the basis of the number of 
passengers carried by the second company over the road of the 
first,! though in that case, of course, payment is deferred until the 
services have been rendered. 

The fact that the Act under discussion was passed after the 
charter was granted and the road built is admitted to be immate- 
rial ; for all charters are subject to amendment since 1831.2, Such 
a provision as that contained in the Act in question might have 
been inserted in the charters of the railroads, and (at least in Mas- 
sachusetts) there is no doubt that the corporation, if it chooses to 
retain its franchise, must submit to such a provision if added by 
amendment. An Act of this kind is always considered to be in 
the nature of an amendment of the charter. It may be that a 
charter cannot be so amended as to work a forfeiture; but that, as 
has been seen, this Act does not do. 

It remains to consider the second objection to the Act, — that it 
requires one carrier to carry according to the conditions of a ticket 
issued by another carrier. Accepting this interpretation of the 
Act (which is not quite clear), there is nothing unconstitutional 
about it. A “condition” can mean nothing but a limitation upon 
the common-law liability of the carrier. As the railroad is bound, 
in the absence of agreement, to transport as at common law, and 
as its liability, were it not for this provision, would be fixed by the 
law, the effect of the “condition,” if any, is to lessen the burden 
upon the railroad affected by it. Take the instance discussed by 
the court : a condition limiting the amount of baggage to be car- 
ried. At common law the carrier must carry without additional 
compensation the personal baggage of every passenger. If there 
is no “condition” of which the carrier may take advantage, he 
must do so for the passenger who presents a mileage book of an- 
other road; if that book gives him permission to carry no more 
than a specified amount of baggage, however great, it can operate, 
if at all, only to limit the obligation of the carrier.® 





1 Railway v. Railway, 12 All. 262. 

2 Stat. of 1830, ch. 31. 

8 It is true, as suggested by my colleague Judge Smith, that a carrier may by mere 
regulation, without contract, limit the amount or value of baggage to be carried free 
with a passenger, and that this right is invaded by the provisions of the Act. I have 
already expressed a doubt whether the Act is properly interpreted as covering such a 
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It is not possible to say that the condition of the ticket might 
extend the liability ; the obligation of a contract cannot be ex- 
tended by a condition contained in it. A condition must be 
for the benefit of the party bound by the obligation. If a particu- 
lar mileage book gives its holder a right greater than a ticket 
would give him, it must be by some positive contract added to the 
ticket, which would bind no other road than the one issuing it. 
A ticket gives the right to ride as a passenger, and incidentally to 
have personal baggage transported ; if a ticket should extend per- 
mission to the holder to carry samples of merchandise free, the 
document would be of a double nature, —a ticket, and a contract 
for the carriage of freight. Another railroad would be bound by 
the statute to recognize it only in the former aspect. So if a 
ticket secured the right to a berth in a sleeping-car, it would be 
both a ticket and a berth check, and would be good on another 
railroad only as a ticket. 


ITI. 


When the question before the court is viewed as one of public 
expediency, there can be no doubt as to the true result. The 
public convenience requires some such system as that established 
by the Act under consideration. There is no appreciable danger 
of loss to any railroad by reason of the system. Even if one road, 
in contemplation of bankruptcy, should sell enormous numbers of 
mileage tickets, the purchasers of them, and not the other railroads, 
would be the losers ; for the railroad commission would doubtless 
exclude the bankrupt road from the provisions of the Act, leaving 
the holders of its tickets to their remedy at common law. The 
practical result of the Act would be, without much doubt, that the 
more important roads would sell almost all the mileage tickets. 

If, however, such an Act as this is not to be supported, we have 
an alarming state of affairs. It is necessary that bulky articles 
should be carried to their destination without transshipment ; are 
the railroads to be allowed to levy enormous tolls as conditions of 





























case; but even if it is, it is hardly void for that reason. Such regulations are, without 
question, subject to legislative control, The amount of baggage to be carried could be 
settled by statute. It is true, perhaps, that the right to regulate the amount cannot be 
delegated to a stranger ; but the Legislature in this Act provides no more than that the 
railroads shall carry, upon mileage tickets of any road, all personal baggage of passen- 
gers, except such as is excluded by the provisions of the ticket. At the worst, there is ’ 
no question of binding one road by the contract of another. . 
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through carriage, on the ground that the Legislature has no right 
to regulate such a matter? Are theyto refuse to carry passengers 
in cars of modern construction, except upon payment of an exor- 
bitant fare? Are they to decline to check baggage through to its 
destination ; or to draw sleeping-cars belonging to another corpo- 
ration? The railroad company has acquired a valuable franchise, 
and has built up along its line great communities whose prosperity 
is involved in its fair dealing. The Constitution is surely estab- 
lished for the protection of the people, its creators, equally with 
that of the corporation, its creature. If either public interest or 
corporate interest must yield, no one can doubt which it should be. 
If a constitutional amendment is required to bring about the desired 
result, it may be had. 

The court would apparently uphold an Act which would require 
the railroads to deliver mileage tickets to a State agent who should 
keep the proceeds of sale of the tickets, and redeem the coupons in 
the hands of the actual carriers. Would the railroads prefer an 
Act of that nature ? 

Statutes in every respect analogous to the one in question have 
been in force in Massachusetts for many years, and have been before 
the courts for interpretation several times.! These statutes require 
that the different street railroads in the city of Boston shall accept 
in payment of fare tickets and transfer checks issued by any other 
road, and that the ticket or check shall be redeemed by the com- 
pany issuing it. The constitutionality of these statutes was not, 
to be sure, considered in the cases referred to ; it appears to have 
been taken for granted. But the legislation was elaborately con- 
sidered. Great weight should have been given by the court to 
these statutes, which have been acted upon without question for 


many years. 
J. Ht. Beale, Jr. 





1 Pub. Stats. Mass., ch, 113, §§ 46, 47; Wakefield v. Railway, 117 Mass. 544; Cronin 
v. Railway, 144 Mass. 249. 
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JupictaL Wit anp Wispom. — In a recent case in Georgia, Gilbert v. 
State, 16 S. E. Rep. 652, where the question was whether the evidence 
sufficiently established the intent to murder required by the statute to 
merit the penalty proposed, the brief of the defendant’s council, Mr. 
Leonidas McLester, opened thus: “When the mother of Achilles 
plunged him in the Stygian waters, his body became invulnerable, 


except the heel, by which she held him; and afterwards, when he and 
Ployxena, the daughter of the king of Troy, who were lovers, met 
in the temple of Apollo to solemnize their marriage, Paris, the brother 
of Hector, lurking behind the image of Apollo, slew Achilles by shoot- 
ing him in the heel with an arrow.” The court, speaking through 
Bleckley, C.J., after quoting this eloquent introduction, adds: “The 
brief of the Attorney-General is less poetic, but equally irrelevant. It 
cites seven cases from the Georgia Reports, not one of which has any 
bearing on the question ; for in each of the cited cases the attempt to 
kill was successful. When a homicide actually occurs from the volun- 
tary use of a deadly weapon, an intention to kill is very much more 
certain than it is when the man assaulted is not killed, but only shot in 
the toe.” In the hurry and bustle to which the press of modern busi- 
ness too often condemns our courts, it is gratifying to observe that in 
one State at least the pleasant wit and elegant scholarship which have 
so long distinguished its bar and bench live on untouched by time. 





COMMENT BY COUNSEL. — A very neat point is raised in the case of 
Graves v. United States (37 Central Law Journal, No. 23, 14 Sup. Ct. 
Rep. 40). The facts of the case are as follows: The plaintiff in error 
was tried for a murder alleged to have been committed in Indian Ter- 
ritory, and convicted, mainly upon circumstantial evidence. The prose- 
cution proved by witnesses that when the deceased was last seen alive 
he was in the company of the prisoner and an unknown woman. The 
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prisoner set up an alibi as a defence. During the trial it was admitted 
that the prisoner’s wife was in the same town, and that nevertheless she 
had not once been present in court. She was seen outside of the court- 
room by one of the witnesses of the prosecution, who testified that he 
believed her to be the woman who was supposed to have been with the 
defendant at the time of the murder. The district attorney, in his argu- 
ment to the jury, was allowed, against the objections of the defendant, 
to comment unfavorably upon the absence of the defendant’s wife from 
court, and to pronounce it a suspicious circumstance that she had not 
been present, in order that the witnesses for the government might have 
had an opportunity to identify her. The action of the court in permitting 
these comments to be made was the ground for the assignment of error. 

The Supreme Court, in a majority opinion which was delivered by 
Mr. Justice Brown, reversed the judgment of the lower court, and remanded 
the case, with instructions to set aside the verdict and grant a new trial. 
The reasoning of the court seems to be that since the defendant’s wife 
was incompetent to testify as a witness either for or against her husband, 
and since he was under no obligation to cause her appearance in court, 
it would be unjust to allow the jury to be told that her absence was a 
circumstance against him. The court approve of therule that in criminal 
cases, if a party has it peculiarly within his power to produce witnesses 
whose testimony would clear up the case, the fact that he does not do 
it creates the presumption that the testimony, if produced, would be 
unfavorable. But they distinguish the case under consideration on the 
ground that the wife was incompetent as a witness. The defendant 
could not have called his wife to the stand in order to let her throw light 
on the case by her testimony, and he was under no obligation to produce 
her for the purpose of giving the witnesses for the government a chance 
to identify her. Therefore the defendant was entitled not to have any 
attempt made to prejudice the jury against him by comment upon his 
omission to do what he was in no way bound to do. 

It would seem clear, then, that the reasoning of the court is based upon 
the fact that the wife was incompetent as a witness. The case which 
apparently is relied upon as authority for the conclusion at which the 
court arrives is Wilson v. United States, 149 U.S. 60. That is a case 
which arose under a statute providing that a person charged with the 
commission of crime might, at his own request, be a competent witness 
on the trial, but that his failure to make such request should not create 
any presumption against him. The district attorney in his argument 
to the jury had commented unfavorably upon the fact that the defendant 
did not offer himself as a witness; and the court held that such comment 
was not permissible. The ground of the decision would appear to be 
that the liberty of the defendant to testify was a privilege, and that if 
unfavorable comment upon his omission to take advantage of the 
liberty were permitted, the benefit of the privilege would really be 
destroyed. But in the principal case there is no question of privilege. 
The defendant was not at liberty to call his wife to the stand if he 
desired, since she was absolutely incompetent to appear as a witness in 
the cause. Under these circumstances it rather puzzles one to under- 
stand how any argument derived from cases of privilege is applicable. 

‘An extremely interesting dissenting opinion was delivered by Mr. 
Justice Brewer, in which he arrives at the conclusion that the failure of 
the defendant, under the circumstances, to bring his wife into court was 
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a legitimate subject for comment in argument. He lays down the rule 
that in the absence of express prohibition every fact which comes to the 
jury during the progress of the trial in a legal manner, and which might 
influence their minds, is a subject of comment by counsel in their argu- 
ments. As to the argument that the defendant’s wife was not a compe- 
tent witness, and that by this circumstance the case is distinguishable 
from cases where a party omitted to produce some witness whose testi- 
mony might have been enlightening, Mr. Justice Brewer says that while 
it is true that the wife could not have been called upon to give testimony, 
yet, on the other hand, she herself was testimony, and material testimony. 
He suggests that her non-appearance in court was suspicious, just as it 
would be a suspicious circumstance if it were proved that at the time of 
the murder the defendant had been in possession of a knife of a partic- 
ular make, marked in a certain way, and that on the very morning of the 
trial a knife of the same make had been seen in the possession of 
the defendant, but that nevertheless the defendant had not produced 
the knife. The omission to produce the knife would be a significant fact, 
and one upon which the prosecuting attorney would be at liberty to 
comment. In the same way, the fact that the defendant’s wife remained 
away from court, although it had been proved that she was near at hand 
where it would have been the easiest thing in the world for her to come, 
was a fact which would naturally affect the judgment of men, and in 
respect to which the district attorney was at liberty to comment. 

It may be admitted that the point is a close one, and that the argument 
on each side is pretty strong. Perhaps the acknowledged tendency of 
the law to make presumptions in favor of the innocence of the accused 
in a criminal trial ought to turn the scale. The case where a party has 
it peculiarly within his own power to produce a witness whose testimony 
might elucidate the matter in issue is really not analogous. In such a 
case it is always conceivable that the witness might have proved the 
deiendant’s innocence. ‘Therefore, since it might have been so much for 
his interest to produce the witness, the omission to do so raises a very 
strong presumption that the testimony would have been unfavorable to 
him. But in this case the presence of the wife in court could not have 
helped the defendant, while, on the contrary, it might have injured him 
seriously. If the witnesses for the government had failed to identify the 
prisoner’s wife, there would be still nothing to show that some other 
woman was not with him at the time of the murder. On the other hand, 
if the woman had been identified, the identification would have furnished 
very convincing proof of the prisoner’s guilt. The prisoner had every- 
thing to lose and nothing to gain by causing his wife to appear in court. 
It would hardly seem fair, then, to permit the prosecuting attorney to try 
to influence the minds of the jury by comment upon the defendant’s omis- 
sion to do what he was under no obligation to do, and which, had he 
done it, might have worked him very great harm, without any chance of 
its benefiting him at all. Upon this ground the opinion of the majority 
of the court would appear to be right. 





NATURE OF A LANDOWNER’S RIGHT TO Natura Gas. — Hague v. 
Wheeler, 27 Atl. Rep. 714, was a bill by the owners of two plots of land 
overlying gas-bearing strata to enjoin the defendants, owners of a third 
adjacent piece of land, from allowing a gas well upon their premises to go 
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to waste. It was conceded that the defendants made no use of the gas, 
and the circumstances were held to negative malice in the sense of evil 
motive, the well having been drilled under an abortive agreement for the 
sale of gas to one of the plaintiffs. It seems also to have been conceded 
that the loss of the gas did cause damnum to the plaintiffs. The case was 
of the first impression. Under these circumstances, Noyes, P. J., in the 
court below, after a hasty examination of authorities, came, upon the same 
reasoning as that employed by the New Hampshire courts on the subject 
of percolating water, to substantially the same result, — apparently without 
consulting the New Hampshire authorities. In Basset v. Company, 43 
N. H. 569, and other cases since then, the New Hampshire courts have de- 
cided — one can use the language of Noyes, P. J., in Hague v. Wheeler — 
that “ The rights of adjoining owners . . . are qualified and correlative.” 
“ The well is a mere conduit by which the gas [water] is enabled to escape.” 
“The landowner’s right ... must of necessity be limited . .. by the require- 
ment of ordinary care for the protection of others interested in common 
with himself.” Or, in the language of the New Hampshire court in 
deciding a point of law neatly put before it by a referee (64 N. H. 294), 
the use must be reasonable ; and “in determining the question of reason- 
ableness, the effect of the use upon the interests of both parties, the 
benefits derived from it by one, the injury caused by it to the other, and 
all the circumstances affecting either of them, are to be considered.” 
The dissent of so eminent a judge as Lord Wensleydale (Chasemore v. 
Richards, 7 H. L. Cas. 349, 380) goes to show that the case of percolat- 
ing water is an extremely close one; the New Hampshire rule is stated 
upon good authority to work well. Under these circumstances it would 
seem that there was something more than chance in the result in the 
court below. Natural gas is a mineral product of great value, apparently 
not, owing to its elusive nature, the subject of property before drawn from 
the well. Unless strong reasons of expediency can be shown for such lack 
of control resulting in such waste, it should not be allowed. The doctrine 
which would control its use lies ready to hand, and comes up naturally 
and independently in the mind of the trial justice; it has worked well 
when applied to a case where the reasons for lack of control are stronger ; 
and such regrettable waste might well be stopped by its application. 

But the court above reversed this decision, drawing what seems, speak- 
ing with all due deference to so good a court, so familiar with the ques- 
tions which natural gas has presented, to be a doubtful analogy between 
this case and that of “the owner of timber” who ‘may pile it in heaps 
and burn it... notwithstanding the fact that his neighbor has a sawmill 
and all the facilities for preparing the sawed lumber for market and con- 
verting it into money.” They describe the rule which would justify the 
injunction as requiring an owner to surrender to his neighbor so much 
of his own property as he could not turn to his own advantage if his 
neighbor was so situated that he could profit by it.” They call this, 
at the most, a “moral obligation ... not enforceable by civil process.” 
Now, the analogy to timber might, if fully carried out, justify instead of 
dispose of the claim for injunction; for if the right to gas is of such an 
absolute nature, the defendants’ well must draw molecules of gas from 
the plaintiff’s strata, and so cause a “conversion.” But such reasoning 
is impracticable. The analogy to percolating water is unmistakable, and 
the case is even a closer one for decision. It is to be regretted that the 
court above could not see its way to prevent such waste of valuable 
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powers of nature. The modern tendency is to lean in favor of con- 
trol where possible, and these “minerals /ev@ nature,” as the Pennsyl- 
vania courts have called natural gas and petroleum, are well worth 
controlling. On the other hand, it is a difficult matter to say what use 
of percolating water, oil, or natural gas is and what not injurious to the 
rights of others ; and the courts may well hold, as the Pennsylvania court 
has done, that they will not run the risk of too much control for the sake 
of a doubtful benefit. 





JupictaL Notice —WalvEr OF SovEREIGNTY.—In Mighell v. The Sultan 
of Fohore, a very recent English breach of promise case, the defendant 
has procured the judgment of the Court of Appeal confirming the dis- 
missal of the action. Mr. Justice Wright, before whom the case originally 
came in chambers, inquired of the Marquis of Ripon, Secretary of State 
for the Colonies, concerning the defendant’s status, and received the 
answer that Johore was an independent State, and the defendant (Mr. 
Albert Baker) its reigning sovereign. So far the case follows Zaylor v. 
Barclay, 2 Sim. 213. The next step is interesting. The plaintiff 
endeavored to go into the evidence upon the subject, and cited a case 
in which the courts of Malacca had held that the defendant’s predecessor 
was liable to be sued. In Zhe Charkich, L. R. 4 Ad. & Eccl. 59, Sir 
Robert Phillimore had based his decision, that the Khedive of Egypt was 
not a sovereign, upon general history, firmans, treaties, and an answer of 
the Foreign Office, devoting the larger part of his judgment to the first 
three grounds, but fortunately reaching the same conclusion as the For- 
eign Office. Hence, the plaintiff’s counsel argued, the court ought to 
investigate the question, and decide the status of Johore for themselves. 
But Lord Esher, M. R., delivering the unanimous judgment of the Court 
of Appeal, disposes of this first point. The declaration of the Queen’s 
Secretary of State is final ; behind it the Queen’s judges do not go. 

The case furnishes a good illustration of the nature of judicial notice. 
The judge does not decide upon what he believes to be the fact, or upon 
what he knew about at the hearing, but a fact which from its nature can 
be ascertained without the assistance of counsel or pleadings is finally 
decided by another branch of the government, in whom by recognized 
principles of public law the decision of that question rests. The pre- 
cise point to be decided is not the fact of sovereignty, but the relation of 
comity, which, independent of any facts, creates the exemption of the 
person recognized as a friendly sovereign. And the decision of that 
question by (in this case) the Colonial Office is final. 

The plaintiff’s second point is a weak but suggestive one. The argument 
was that the Sultan, by residing in England zncognito, and there winning 
the plaintiff’s affections, had waived his sovereignty and submitted to the 
jurisdiction of the courts; that he could not, in the language of Sir 
Robert Phillimore in Zhe Charkieh, “assume the character of a trader, 

. and when he had incurred an obligation to a private subject, ... 
throw off his disguise, and claim for the first time all the attributes of his 
character.” It may well be doubted whether the alliance of a sovereign 
is not an act of State over which the courts should not take jurisdiction 
even when the defendant waives his right. But even if it be a private 
act, there is no force in any estoppel or waiver which can make a sov- 
ereign not a sovereign, or bar him from insisting upon his rights at all 
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times. The assumption of a right to estop is as great a step as any. 
Once take the jurisdiction to do that, and there is no ground for refusing 
to goon. On the strict principle of international law it would seem that 
in an action im personam by or against a foreign sovereign, a court act as 
arbitrators, without power to enforce his obedience ; for even after judg- 
ment his extra-territoriality should not be violated by a friendly State. 
In an action i” rem, on the other hand, jurisdiction, once obtained over 
the vem, might well subsist. See Zhe Charkieh (cited supra) ; United States 
v. Wilder, 3 Sumner, 308. 





BREACH OF PROMISE. — Such cases as Mighell v. The Sultan of Fohore, 
Van Houten v. Morse (Mass. S.J. C. 1893), Delia Keegan v. Russell Sage, 
and Zella Nicolaus v. George Gould (N. Y.), and the evidence which they 
furnish of many other such cases settled out of court, do not show much 
justification for the action for breach of promise. Anomalous, practically 
an action of tort with heavy punitive damages claimed and often given, 
and used sometimes as a method of blackmail, sometimes as a means of 
expressing the indignation of all good jurymen against faithless swains, 
it forces the courts into a commercial view of what cannot properly be 
regarded as a matter of trade or dicker. It brings feelings not properly 
the subject of judicial investig-*‘on into undue publicity, and serves 
seldom as a real remedy for breach of legal obligation. Some years ago 
Lord (then Sir Farrer) Herschell proposed in the House of Commons, and 
Sir Henry James seconded, a resolution that “The action for breach of 
promise of marriage ought to be abolished, except in cases where actual 
pecuniary loss has been incurred by reason of the promise, the damages 
being limited to such loss.” Here, in the United States, where a remedy 
and a punishment for seduction are generally provided, it would be inter- 
esting to have some one State at least adopt the spirit of this resolution. 
The similarity to other mutual agreements originally led the courts into 
allowing the action. As a fresh matter to-day it might well be doubted 
whether the commercial spirit is sufficiently apparent in the exchange of 
promises to show an intention of creating a contract in the sense in which 
contracts are enforced by the courts. The action seems peculiar to the 
common law. 

If it is not to be abolished, at least the proof of the promise should be 
regulated. There is a serious lack of consistency in requiring written 
proof of a contract of sale of goods worth fifty dollars or so, and allowing 
a woman to recover forty thousand dollars or more on her own parol tes- 
timony, strenuously denied by the man. Yet such is the law. 





MeEaninc oF “ Hicu Sgas.” — The Supreme Court, in United States v. 
Rodgers, has recently decided that the description, “ high seas,” in section 
5346 of the Revised Statutes, gives jurisdiction to the Federal courts 
over the Great Lakes. The decision is based on the general use of the 
term in international law, and so has a wider interest than a mere inter- 
pretation of a statute. Justices Brown and Gray dissented, taking the 
position that “ high seas” means only such waters as are open as of right 
to the commerce of the world. 

In England the phrase “ high seas” was used as practically co-exten- 
sive with the admiralty jurisdiction. But the fact that the Great Lakes 
are within the admiralty jurisdiction of the United States is not vital in 
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this case. This statute is to be construed as originally enacted in 1790. 
But down to 1851 it was not supposed that the Great Lakes were a part 
of the admiralty jurisdiction. The Genesee Case, 12 How. 453, in that 
year, finally settled that the Great Lakes were so included. The decision, 
then, can be reduced to the assertion that in 1790 a definition of these 
words would have covered the lakes, even though at that time they 
were not supposed to be within the grant of admiralty jurisdiction. 

The Constitution gives Congress power to define and punish piracies 
and felonies committed on the high seas. Under this clause, could the 
United States undertake to punish a piracy committed on the Cana- 
dian half of Lake Superior? If it is a “high sea,” such would seem to 
be the conclusion. Again, may European nations claim, on the estab- 
lished principles of international law, the right to maintain a fleet on 
Lake Michigan? Of course, such consequences are not to be seriously 
contemplated. The suggestion serves, however, to bring out the point 
that in the opinion of the court the term “high seas” has reference 
rather to the magnitude and commercial importance of the waters than 
to the rights of the nations of the world over them. Lake Michigan, 
though entirely within the territorial limits of the United States, and 
exclusively under its control, is nevertheless a “high sea” so far as this 
Statute is concerned. 
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ADMIRALTY — MARITIME LIEN — PROCEEDINGS IN REM IN STATE CourRTs. — 
Hill’s Code, § 3690, so far as it authorizes a proceeding im rem in the State courts to 
enforce a lien for necessary supplies furnished a vessel in her home port, is invalid, as it 
contravenes the Constitution of the United States, art. 3, § 2, and the Revised Statutes 
of the United States, §§ 563, 711, which give exclusive jurisdiction of such proceed- 
ings to the district courts of the United States. Portland Butchering Co. v. The 
Willapa, 34 Pac. 689 (Or.). 

For a similar decision on this point see 7 HARVARD LAW REVIEW, p. I19. 


AGENCY — EMPLOYER’s LIABILITY — RISK OF THE EMPLOYMENT. — The plaintiff, 
who was employed by the defendant as a blacksmith, was suddenly called from his 
work by one of the foremen of another department to assist in hoisting a heavy smoke- 
stack which was in position ready to be raised. The tackle being improperly adjusted, 
the stack fell and injured the plaintiff. e/a’, that the question was properly submitted 
to the jury to determine whether “ the hoisting required peculiar skill or knowledge to 
perform it with safety ;” the material point being whether the plaintiff under all the 
circumstances had sufficient experience to understand the hazards of the extra work 
which he was required to perform. Coal Co. v. Hannie, 35 N. E. Rep. 162. 

For a discussion of the application of the maxim “ Volenti non fit injuria, ” on which 
this case turns, see Beven on Neg. (1st ed.) p. 329 e¢ seg. See also 14 Am. and Eng. 
Encyc. of Law (1st ed.), p. 861. About all that can be said about the doctrine and its 
application will be found in the opinion of the Law Lords in Smith v. Baker [1891], 
App. Cas. 325. 


BILLS AND NoTEs—ANOMALOUS INDORSER— JOINT MAKER. — Heée/d, that a 
person who indorses a note before its delivery to the payee is presumed to assume 
the obligation of a joint maker, and that evidence of a contrary intention is not admis- 
sible as against an innocent transferee for value. Salisbury v. First National Bank, 
56 N. W. Rep. 727 (Neb.). 

The position of an anomalous indorser is in this case for the first time decided in 
Nebraska. There seem to be at least three distinct lines of decisions on this point. 
One class, including the majority of jurisdictions, holds, as in this case, that the obli- 
gation of the indorser is presumably that of a joint maker. This view is sustained 
by the following cases: 95 U. S. 90; 9 Ohio, 139; 99 Mass. 179; 35 N. J. Law, 517. 
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Other cases consider that the indorser, under these circumstances, is in the position 
of a guarantor. See 17 Ill. 459. A third class holds that he assumes merely the 
obligation of an ordinary indorser. This view seems to be the nearest in accordance 
with the intention of the parties, but it is adopted by only a few courts. See 19 N. Y. 
227; 67 Pa. 380; 4 Sneed, 336. In a suit between the original parties to the note, 
parol evidence is almost everywhere allowed to rebut the presumption, and show the 
real intention of the parties as to the obligation assumed. 


BILLS AND NOTES— INTEREST UPON A BOND AFTER MATURITY.— Held, where a 
bond specifies less than the statutory rate of interest, it draws only that specified 
rate after maturity. Zimira Co. v. Elmira, 25 N. Y. Supp. 657. 

Parties may agree upon the rate of interest to be paid on overdue paper, and the 
sum agreed upon is liquidated damages. So where the obligation is to bear interest 
at a certain rate “until paid,” interest will everywhere be allowed after maturity at the 
specified rate. Zaylor v. Wing, 84 N. Y. 477. But where the agreement as to interest 
is in such general terms as not clearly to indicate what rate is to prevail after maturity, 
the whole question then becomes one of construction of the contract, and upon this 
construction there is a great conflict of authority. In Holden v. Trust Co., 100 U. S. 
72, the court held the statutory rate should prevail on overdue paper, even when the 
rate expressed in the contract was higher. 1 Sedg. Dam. (8th ed.) §§ 325-330, adopts the 
same view, and it is there said: “To imply a promise to pay the stipulated rate after 
maturity is . .. to introduce into the contract a provision which the language does not 
cover, and to violate both the principles upon which interest is given and the rules 
governing the interpretation of written instruments.” One may perhaps question 
whether the parties could have intended a less rate of interest after the breach of their 
contract than before, and upon this ground may allow the stipulated rate to prevail 
after maturity, as in Cecé/ v. Hicks, 29 Gratt. 1, and Brannon v. Hursell, 112 Mass. 63, 
where it was greater than the statutory rate. But where it is less, to say that it 
shall prevail after maturity is not only to imply a promise, but to imply one which 
the parties would never have adopted. Though the New York decisions are not 
harmonious upon the point involved in the principal case, there are recent dicta in 
the Court of Appeals contrary to the result the case reaches; and we submit that 
—_—— be supported. O’Brien v. Young, 95 N. Y. 430; Ferris v. Hard, 135 N. Y. 
395: 

CARRIER’S LIABILITY FOR Loss OF BAGGAGE — ACCEPTANCE OF TICKET. — Plain- 
tiff’s mother engaged passage on defendant’s steamship for herself and plaintiff a week 
ahead, and received the ticket the day before the ship sailed. On the ticket was 
printed, in large type, “ Cabin Passenger’s Contract Ticket,” and it was evident that it 
contained stipulations and regulations relating to the journey. One of these stipula- 
tions limited the —@ * the company for goods including baggage to an amount 
not exceeding £10. This was relied upon by defendants in the action brought for 
loss of plaintiff’s box. He/d, that the acceptance of such ticket by plaintiff consti- 
tuted an assent to its stipulations, though neither she nor her mother read them, since 
they had ample time to read them and object to the stipulations before the ship 
sailed. Wheeler v. Oceanic Steam Nav. Co. Limited, 25 N. Y. Supp. 578. 

The court emphasizes the fact that plaintiff had ample time to read the conditions 
on which the ticket was issued, and, following Zimmer v. R. R. Co., 137 N. Y. 460, 
distinguishes this kind of contract from cases of mere express or transfer companies, 
where the paper is delivered in a hurry, presumably without time to read and assent 
to the contents. In such cases the receipt is a mere voucher to enable the passenger 
to follow his property. In Fonseca v. Steamship Company, 153 Mass. 555, the court 
is of the opinion that the purchaser of a ticket, as in the principal case, must be con- 
sidered as assenting to the stipulations on the ticket, and thereby making a valid 
contract, but that in Massachusetts a contract of this kind would be declared void as 
against public policy. 

CONSTITUTIONAL LAW— MUNICIPAL ORDINANCES GIVING ARBITRARY DISCRE- 
TION. — By a city ordinance it was unlawful to carry on a tannery within the city 
limits without a permit from the common council, which they had discretion to grant 
or refuse upon a hearing of the parties. e/d, the ordinance is unconstitutional. In 
order to be valid, it should have specified rules and conditions for the conduct of tan- 
neries, instead of giving the common council arbitrary power of determining to whom 
the permits should be granted. City v. Schultheis, 35 N. E. Rep. 12 (Ind.). 

One class of cases holds such ordinances invalid, because so unreasonable that the 
legislature could never have meant to authorize them; another, because the legisla- 
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ture could not authorize them constitutionally. In the principal case the question dis- 
cussed is evidently one of legislative power. Probably the result reached was neces- 
sary in Indiana, in view of the previous case of City v. Dudley, 28 N. E. Rep. 312 
(Ind.). That case relied mainly on Baltimore v. Radecke, 47 Md. 217, and Vick Wo v. 
Hopkins, 118 U.S. 356. In the former the question was not of legislative power, 
but of authorization of the municipality by the legislature. The court said, “ Weare of 
opinion there may be a case in which an ordinance passed under grants of power like 
those we have cited is so clearly unreasonable, so er oppressive, or partial, as to 
raise the presumption that the legislature never intended to confer the power to pass 
it, and to justify the courts in interfering and setting it aside as a plain abuse of 
authority.” Yick Wo v. Hopkins held that an ordinance making it illegal to carry on 
a laundry in any wooden building in San Francisco without the consent of the super- 
visors was invalid, since it was not within the legislative power under the fourteenth 
amendment. “ The ordinance . . . does not prescribe a rule and conditions for the regu- 
lation of the use of property,” said the court in that case. This expression has formed 
the basis of some subsequent decisions like City v. Dudley and the principal case, just 
as though final discretion under a legislative grant implied a grant of arbitrary power. 
In Yick Wov. Hopkins the administration of the ordinance was, as the court held, suffi- 
ciently partial and bad to render the indictment in that case void by the fourteenth 
amendment under the doctrine of Zx parte Virginia, 100 U. S. 339, even though the 
ordinance was fair on its face. Although the absence of “regulations ” is no doubt 
mentioned, the bad administration of this ordinance aimed directly at the Chinese 
seems to have been what really swayed the minds of the court. Especially does this 
seem clear in view of the case of Crowley v. Christensen, 137 U.S. 26, where the court 
held a city ordinance vesting discretion to grant licenses to sell liquor in the police com- 
missioners constitutional. The ordinance in the principal case granted a hearing to all 
applicants for licenses to carry on tanneries. The discretion lodged in the common 
council was final, but how it was arbitrary seems hard to see. Final discretion must 
be lodged somewhere, and here it was in the common council. Beyond a doubt, if 
they refused to listen to an application, a mandamus would lie to compel them to 
pass upon the matter. The ordinance may have been unwise, but it is submitted that 
it was not beyond the province of the legislature to empower the city to pass such an 
ordinance vesting absolute discretion in the common council in the interest of the 
public health. To declare legislation unconstitutional whenever it is unwise is at once 
to transcend judicial authority, and to render the legislature utterly irresponsible as to 
the effect of its acts. 


CONSTITUTIONAL LAW— REGULATION OF RAILWAYS BY STATUTE. — St. 1892, 
C. 389, requiring railroads to accept mileage tickets issued by other roads, which are 
to be redeemed when presented to the road issuing them, 4e/d unconstitutional, be- 
cause (I) it enabled one railway to prescribe the conditions on which another shall 
carry passengers, and (2) it required a railway to take passengers on the credit of 
another road to which the money has been paid. <Avttorney-General v. B. & A. R. R., 
35 N. E. Rep. 252 (Mass.). Holmes and Knowlton, JJ., dissent. 


CONSTITUTIONAL LAW— WEEKLY PAYMENT OF WAGES BY CORPORATIONS. — 
Heid, that an act declaring that certain corporations “shall pay weekly each and every 
employe engaged in its business the wages earned by such employe to within six days 
of the date of such payment,” and forbidding contracts for other times of payment, is 
unconstitutional, within the Constitution, art. 2, § 2, as depriving persons, without due 
process of law, of the property right of making contracts. Braceville Coal Co. v. People, 
35 N. E. Rep. 62 (Ill.). See 7 HARVARD Law REVIEW, p. 300. 


CONTRACTS — BENEFICIARY — ATTACHMENT. — Where a policy of insurance is 
taken by a married woman on her own life for the benefit of her husband, and she pays 
the premiums out of her separate estate, the husband’s interest in the policy on 
her death is purely equitable, and the insurance company cannot be charged as the 
husband’s trustee or garnishee at the suit of his creditors. Mims v. Ford, 35 N. E. 
Rep. 100 (Mass.). 

The husband had an equitable, not a legal claim against the company, and therefore 
his interest could not be garnisheed. In New York, where the “real party in interest 
may bring the action,” the interest would be a legal claim, and therefore could be gar- 
nisheed, — an instance in which the Code of Civil Procedure would substantially affect 
the rights of the parties. 


CORPORATIONS — RECEIVERS — PRE-EXISTING MORTGAGES. — The receiver of a 
water-works company has power to charge the corporate property to raise money to 
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meet current expenses, and such charge has priority over an existing mortgage. Eilis 
v. Vernon Ice, Light, and Water Co., 23 S. W. Rep. 858 (Texas Sup. Ct.). 

As a matter of principle, it is submitted this case can hardly be supported. It is, 
however, well settled by authority in most States, in accord with the decision reached by 
the Texas court. “It can hardly be questioned,” says Mr. High (High on Receivers, 
2d ed. § 398 ¢), “that the exercise of such a power impairs the obligation of the mort- 
gage contract, and frequently results in the diversion of a large portion of the mortgage 
security. A power so dangerous, because so limitless, cannot be sustained upon any 
just principles of legal reasoning.” The courts justify this extraordinary jurisdiction of 
a court of equity on the ground of expediency. The cause, however, must be urgent 
which demands the confiscation of the individual’s property that the community may 
not suffer loss. Receivers clothed with such powers should only be appointed when the 
need is imperative. The abuse of this jurisdiction by courts of equity is a serious evil. 
Receiverships are too often indiscriminately granted on the petition of interested per- 
sons wishing to evade the mortgages, and unless the courts are in future more successful 
than they have been in guarding against this abuse, sooner or later the Legislature 
must interfere. The cases are collected in High on Receivers (2d ed.), p. 357. 


CRIMINAL Law— HomicipE — EvipENncE. — On a trial for murder the wife of 
defendant, who had been seen with him at the time the murder was supposed to have 
been committed, was not in court, though known to be in the city. The counsel for the 
prosecution was allowed to comment on her absence. Hé/d, reversible error. Graves 
v. U. S., 14 Sup. Ct. Rep. 40. Brewer, J., dissenting. 

For a discussion of this case, see the Notes in the present number of the REVIEW. 


CRIMINAL LAw— TwICcE IN JEOPARDY. — Stoner was taken before a justice of 
the peace upon an affidavit charging assault and battery, and was tried before a jury, 
who retirned the following verdict: “Guilty, as charged in the affidavit, but in our 
opinion the punishment we are authorized to affix is not adequate to the offence.” 
Said justice then held appellant for another trial, and he was subsequently indicted by 
the grand jury for assault and battery, with intent to commit a felony, tried and con- 
victed. ‘The case came up on appeal from the ruling in the court below, excluding the 
record of the proceedings before the justice of the peace. He/d, that the conviction 
before the justice for simple assault and battery is no bar to a subsequent prosecution 
for the same assault and battery, with intent to commit felony, within the Constitu- 
tion of the State of Indiana, art. 1, § 14, which provides that no person shall be put 
in jeopardy twice for the same offence. Stoner v. State, 35 N. E. Rep. 133 (Ind.). 

The justice of the peace before whom appellant was first tried was by statute given 
jurisdiction to try misdemeanors punishable by fine only, not exceeding $25. And the 
court decide that appellant was not thereby put in jeopardy, on the ground that the 
moment it appeared to such justice that the offence being tried before him was one 
which he could not adequately punish by a fine of that amount, his jurisdiction there- 
upon ceased, and he became merely an examining court with power to hold the accused 
for trial. Principals and authorities on this subject are confused and opposed, and it is 
perhaps one of the most troublesome questions to be met with in Criminal Procedure ; 
this case, however, seems sound. 


EvIDENCE — EXPERIMENTS — DEFECTIVE MACHINERY. — Plaintiff, an employee in 
defendant’s brewery, brings an action for damages for an injury received in operating a 
machine, owing to its defective construction, and offers evidence that on a former occa- 
sion, while it was being operated by another, the machine exhibited the same defective 
working’as when the plaintiff was injured. This evidence was admitted, under instruc- 
tions to the jury that it was competent to prove the defective character of the machine 
and defendant’s knowledge of the fact, but not as tending to prove any « :tionable 
negligence in the defendant. Hée/d, that the evidence was properly received for the 
purposes stated by the court at the trial, and within the limitations there imposed. 
Findlay Brewing Co. v. Bauer, 35 N. E. 55 (O.). 

This decision follows the weight of authority, and is in accord with the leadin 
case on the subject, Darling v. Westmoreland, 52 N. H. 401, which is here cited an 
approved. Therule in Massachusetts, excluding such evidence for all purposes as con- 
cerning collateral facts only, rests upon the unsatisfactory authority of Collins v. Dor- 
chester, 6 Cush. 396, referred to and distinguished in Darling v. Westmoreland, supra. 


INSURANCE— CONDITION OF PoLicy — LIMITATION OF ACTION. — An insurance 
policy contained these conditions : (1) that no action on the policy should be brought 
unless within six months after the occurrence of the fire; and (2) that the loss should 
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not become payable until sixty days after the proofs of loss were received by the 
company. /e/d, that a suit upon the policy may be brought at any time within six 
months after the expiration of the sixty days after proofs of loss have been submitted. 
Fireman’s Fund Insurance Co. of California v. Buckstaff, 56 N. W. 697 (Neb.). 

It is difficult to see, on grounds of reason or convenience, why the courts should 
refuse to enforce, according to its terms, a condition, like the first, expressly imposed 
and assented to; but there is no doubt that this decision represents the law generally. 
See German Ins. Co. v. Fairbank, 32 Neb. 750, and authorities there cited. 


MANDAMUS — ATTORNEY-GENERAL — MINISTERIAL DUTIES.— Laws 1893, c. 725, 
§ 10, provide that a certificate of authority shall not be granted to a proposed insur- 
ance company until the declaration and charter submitted to the superintendent of 
insurance “shall have been examined by the attorney-general, and certified by him to 
the superintendent to be in accordance with the requirements of the law.” eé/d, that 
the duty thus imposed on the ——— is ministerial, though he is required to 
pass on questions of law in order to discharge it, and he will be compelled by manda- 
mus to give the certificate, where the incorporators have complied with the law. People 
ex. rel. Woodward v. Rosendale, 25 N. Y. Supp. 769. 

That the determination of the question whether a corporatioi has complied with the 
statutory requirements, though involving a decision on a point of law, is a ministerial 
duty, admits of little doubt. 


MUNICIPAL CORPORATIONS — LIABILITY FOR GOVERNMENTAL ACTS OF AGENTS.— 
The plaintiff, proprietor of a circus, had obtained permission of persons purporting to 
own a plot of ground to give an exhibition thereon, and had obtained a license from 
the defendant city. Afterwards the mayor and police refused to allow the circus to be 
given there, claiming that the land had been used as a public graveyard and had been 
dedicated to the public. é/d, that the city was not liable for the acts of the mayor 
and the police, as they acted not as officers of the city in its corporate capacity, but as 
servants of the public in preventing the perpetration of a nuisance. City of Kansas 
City v. Lewen, 57 F. Rep. 905. 

Case is interesting as rather a novel instance of the twofold duty of a municipal cor- 
poration, — the one political, springing from its sovereignty ; the other private, arising 
from its existence as a legal person. For the conduct of its officers in its former 
capacity it is not liable; in its latter capacity it is. See 2 Dillon, Mun. Corp. (4th ed.) 
88 974, 975: 

PuBLic OFFICERS — DAMAGES FOR THEIR FRAUDULENT ACTION. — A/d, the 
lowest and best bidder for the construction of aroad under a statute cannot maintain 
an action for damages against the county commissioners, engineer, and superintendent, 
individually, for fraudulently and collusively rejecting his bid, and awarding the con- 
tract to other persons at higher prices, since these officers owed no special duty to 
plaintiff in making the award, except such as they owed him in conjunction with other 
oa of the community. Lanev. Board of Comm'rs of Boone County, 35 N. E. Rep. 
28 (Ind.). 

The decision is based on the ground that the defendants owe plaintiff no special 
duty; but it may be questioned whether a public officer is not under a special duty to 
those who deal with him in his official capacity to deal honestly with them. It must 
be conceded, however, that this decision is in accord with the majority of decisions on 
similar points. Mechem on Pub. Off. §§ 598, 614. It would seem that the plaintiff is 
not wholly without remedy, the court suggesting that the defendants might be enjoined 
from awarding the contract to the other builders, or that they might be compelled by 
a writ of mandamus to award it to the plaintiff. But as to granting a writ of mandamus 
to compel the award of a contract to the lowest bidder, see Dillon on Mun. Corp. 
§ 852, note 2. ; 

REAL PROPERTY— ADVERSE POssESSION.—In an action of ejectment plaintiffs 
claimed title by adverse possession. There was no definite evidence that the boundary 
was located, fenced, etc., by the plaintiffs; but the court said that even if it was clearly 
shown that such was the case, plaintiffs could not recover, as they had no intention to 
claim beyond the true boundary. Si/ver Creek Cement Co. v. Union Lime and Cement Co., 
35 N. E. Rep. 125 (Ind.). 

This is merely a dictum, but it shows the inclination of another court to go against 
what is submitted to be the correct view. What aman does, he intends to do; so, if he 
fences in land, he intends to claim it. See 7 HARVARD LAW REVIEW, pp. 241, 242. 
Two of the three authorities cited by the court do not sustain the proposition laid 
down. Finch v. Oliman, 16 S. W. 863 (Mo.), went on the ground that the evidence of 
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adverse possession was not sufficient. Mfg. Co. v. Packer, 129 U.S. 688, decided simply 
that a man is not estopped to set up the true boundary, if he has assented to the 
running of a false one under a misapprehension and with no intention of settling a 
boundary. The Iowa case cited has little weight, as it follows Grudev. Wells, 34 Ia. 148, 
which settled the law on this subject for that State in 1871. 


REAL PROPERTY — JOINT TENANTS — STATUTES. — He/d, that under a statute 
concerning landlords and tenants, any one of a number of joint tenants or tenants in 
common named as landlords, is authorized to make demand in writing for the payment 
of rent, and sign and give the three days’ notice required by the statute to confer juris- 
diction in summary proceedings to dispossess the tenant for default in the payment of 
such rent. State v. Klein, 27 Atl. Rep. 902 (N. J.). 

The opinion oi Lippincott, J., in this correctly decided case contains an excellent 
discussion of decisions bearing upon the rights of joint tenants and tenants in common 
as against their lessees. 


REAL PROPERTY — MORTGAGES — BONDHOLDER’S EXEMPTION FROM TAXATION. 
— The Public Statutes of Massachusetts, chap. 11, § 4, provide that “ any loan on mort- 
gage of real estate which is taxable as real estate” is not included among debts taxable 
as personal property. Underthis provision it was e/d that bonds secured by a real- 
estate mortgage to trustees, though bought in the market, were exempt from taxation 
within the meaning of the statute. night v. City of Boston, 35 N. E. R. 86 (Mass.). 
Field, C. J., Morton and Allen, JJ., dissenting. 

It will be seen that the decision involved simply a construction of the statute; and 
though theconstruction given by the majority of the court was very liberal, yet it seems 
a reasonable one, and further a very desirable one, as it prevents double taxation, the 
difficulty which the statute was enacted to meet. 


TorTS— CONTRIBUTORY NEGLIGENCE— DUTY OF A PASSENGER. — He/d, a pas- 
senger on a street-car which has stopped at a railroad crossing to permit a locomotive 
to pass is not bound to be on the lookout, when the car starts, for other approaching 
engines; and his failure so to do is not contributory negligence which will prevent his 
recovery from the railroad company for injuries sustained in a collision between the 
car and another locomotive, though, if he had looked, he might have seen the approach- 
ing engine in time to have jumped from the car. O’ Zoolev. Pittsburgh & L. E. R. Co., 
27 Atl. Rep. 737 (Penn.). 

It is submitted that this decision is clearly correct. The duty of looking and listen- 
ing in such a case does not rest on a passe’. zer in a public conveyance, nor can the 
negligence of its driver be imputed to him. A passenger in a public conveyance is 
under no duty of watching for possible collisions. McCollum v. Long Island R. Co., 
38 Hun, 569. 

Torts — CONVERSION — MEASURE OF DAMAGES.—The trial judge instructed the 
jury that the measure of damages for the conversion of a cart was the value of the 
cart at the time of the conversion, together with the reasonable value of the use up to 
the time of the trial. To this instruction the defendant excepted; but Ae/d, that it 
was correct; that the object of judgment was to recompense the plaintiff, and in this 
case the value of the cart, with interest, would by no means have placed him in the 
position he occupied before the conversion. Moore v. King, 23 S. W. Rep. 484 (Tex.) 

The above decision would seem to bring about equitable results; but according to 
the weight of authority the measure of damages for the conversion of personal pro- 
perty is the value of the property at the time of the conversion with interest. 2 Sedg- 
wick on Damages (8th ed.), § 493. 


Torts — LICENSEES— DANGEROUS PREMISES. — Plaintiff, a teamster, delivered 
goods at the back door of defendant’s store, and, starting through the store to the desk 
to get a receipt, he fell through a trap-door which had been left open. Every teamster 
always took a receipt for goods delivered on the premises, and if there was no one to 
sign it at the back door, the teamster called out until some one appeared. ée/d, plain- 
tiff cannot recover, as “there was no invitation, or nothing even that implies a license, 
to cross. There is proof to show that the intention was that the goods should be 
received by defendants at the door, and there examined and receipted for; and the 
practice was for the truckmen to make their presence known by calling.” Pelton v. 
Schmidt et al., 56 N. W. 689 (Mich.). 

This case is almost on the line. Of course, when one opens a shop, he gives an im- 
plied license to every one to come into the store for business purposes in the ordinary 
way. It may well be questioned whether the back door is the ordinary way, The very 
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fact that there was a large trap-door just inside the door would go to show that the 
occupier intended no one to come in there for business purposes, except his employees. 
Then, even though a man opens a store and so gives an implied license, prima facie, 
as above, he may limit it by restrictions as to the use of the premises. A number of 
the cases cited by the court are of that nature. Where the restrictions were imposed 
by subsequent express regulations, certainly there may be a limitation put on the license 
that would ordinarily be implied as well by usage, if well established, as by express 
prohibitions. Taking the above two points into consideration, the case seems rightly 
decided. It seems to be a new case among the various forms that these “invitation 
cases” assume. 


Trusts— REGistry ACTS— INTENTION OF THE PARTIES. — Partners purchased 
land with firm property, taking the conveyance in the narhe of one, in whose name the 
deed was recorded. Afterwards that partner borrowed money from the defendant on 
his personal account, and gave a judgment note therefor, which was entered of record 
against the land. He/d, that the fact that the land was paid for by firm property raised 
no resulting trust in favor of the firm, since, where it is the intention of the partners to 
bring real estate into the partnership stock, the intention must be manifested by deed 
or writing placed on record, that purchasers and cretlitors may not bedeceived. Gun- 
nison v. Erie Dime Savings Co., 27 Atl. Rep. 747 ( Pa.). 

The decision, it is submitted, is sound. Trusts arising by operation of law were 
not within the provisions of the Statute of Frauds. But it is necessary to keep in 
mind the distinction between such trusts and those that spring from the intention of 
the parties. If A pays the purchase money for a conveyance of land to B, there is a 
common law presumption that A intended that B should hold the land in trust for 
him. This presumption is however but a substitute for evidence; for if B can prove 
that A meant to make him a gift, then the trust fails. Such a trust is obviously one 
arising from the intention of the parties and not by operation of law. Yet on account 
of this rima facie presumption, which in most instances is not rebutted by evidence, 
the courts have come to look upon cases like this as examples of implied trusts, though 
the law, instead of implying the trust, implies the parties’ intention, which the courts 
carry out. In the absence of fraud, such a trust might well be held to be within the 
force of the statute. It would seem clear that trusts arising from the intention of the 
parties are within the spirit of the registry laws, especially in those States where ex- 
press trusts must be recorded; and if they are not recorded, creditors of the ostensible 
owner can attach the property as his. Hence the decision in the principal case. 


TRusTS — RESULTING TRUuUsTs. — A, wishing to sell land, employed complainant as 
broker; and it was agreed between them that in lieu of commissions for the sale com- 
plainant should be entitled to a specific portion of the land. Subsequently respondent 
decided to buy the land; and it was agreed between A, complainant, and respondent, 
which specific land complainant should receive for his services. To save a multiplici 
of deeds, and for other reasons, it was arranged that A should convey to respondent 
the land, and that respondent should then convey to complainant the parcel which had 
been previously agreed upon as going to him. A conveyed in accordance with this 
arrangement, but subsequently respondent refused to execute a conveyance to com- 

lainant of that part to which, by the agreement, he was entitled. A¢/d, a trust results 
in favor of the agent as to such specific portion, since the consideration therefor 
moved from him in the shape of services rendered in effecting the sale. Adorn v. 
Searles, 27 Atl. Rep. 796 (R. L). 

Respondent in this case had got title to a specific piece of land for which complain- 
ant had paid, and it is a well-settled doctrine in England and a great majority of the 
United States that the party taking title under such circumstances holds it in trust for 
him who paid for it; the reason for the doctrine being that the man who pays the 
purchase money intends to become the owner, and the beneficial title follows that sup- 
posed intention. The great majority of cases arise where money has been paid, which 
therefore differ in this respect from the principal case, which is one of services rendered. 
The law in both cases is the same. 10 Am. & Eng. Enc. Law, 9g, and cases cited. 
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An Essay ON JUDICIAL POWER AND UNCONSTITUTIONAL LEGISLATION: 
Being a Commentary on Parts of the Constitution of the United 
States. By Brinton Coxe, of the Bar of Philadelphia. Philadel- 
phia: Kay & Brother. 1893. Octavo, pp. xvi, 415. 

This important contribution to a vitally important subject is a post- 
humous fragment from the hand of the lamented translator of Giiter- 
bock’s “ Bracton, and His Relation to the Roman Law,” — published in 
1866. It is edited by Mr. William M. Meigs, of the Philadelphia Bar, 
a writer favorably known to the profession and to students of constitu- 
tional law by various publications, especially an article on “ The Relation 
of the Judiciary to the Constitution,” in the nineteenth volume of the 
American heeinoabion p. 175, containing the most thorough and trust- 
worthy account of our early constitutional decisions which is to be found 
anywhere. 

Mr. Meigs explains in a preliminary note that what is now published 
is but the first part of what Mr. Coxe planned. It is a historical intro- 
duction or commentary, and was to be followed by a “Textual Com- 
mentary.” The first part was left by its author electrotyped ; we have 
it, therefore, presumably as he meant it finally to stand. The second 
part is too incomplete for publication. This is much to be regretted, 
for the author himself tells us (p. 47) that “it is the most important part 
of the work, and the one to which the other parts lead up.” The editor, 
however, gives an outline of this second part in his “ Note.” The main 
proposition of it is that the Constitution of the United States expressly 
gives to the courts the power of disregarding unconstitutional Acts of the 
legislature. To some this will seem no new suggestion ; it is common 
to say this, and to found it upon the second clause of article six. 
But Mr. Coxe recognizes, what is overlooked by most persons, that this 
clause, taken alone, and taken only in its obvious meaning, relates merely 
to the control of the courts over State action. In order to make out 
his point, he ties together this and the second section of article three, — 
the one making the judicial power of the United States extend to all 
cases arising under the Constitution and laws of the Union. Without 
undertaking here either to state fully or to controvert Mr. Coxe’s argu- 
ment as to this, his main point, it may be doubted whether he has 
established it. That the Constitution in terms gives to the State and 
Federal judiciary the power to apply the Federal Constitution as law 
controlling State legislation, must be admitted ; that it is matter of just 
inference to hold a like view as regards Federal legislation, is also well 
made out. But it may reasonably be thought that the Constitution has 
not expressly given to the judiciary the power to disregard unconstitu- 
tional Acts of Congress, and it may be surmised that this express giving 
of the power was purposely avoided,— as in some other cases, where 
Madison intimates, and even says in terms, that the Constitution was 
silent from motives of expediency, of set purpose leaving a given result 
to be reached by inference and construction. 

What appears to us to be the conspicuous merit of this book is its 
powerful reinforcement of the sound inferential argument for the judicial 
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power, by a learned and sagacious historical consideration of English, 
Continental, and colonial precedents. Mr. Coxe fully admits the fact 
that at the period when our constitutions were made, the theory of parlia- 
mentary omnipotence was well established. But he points out that this 
had not always been so ; and the older precedents, relating to the Church 
and the royal prerogative, show that English law had once been no 
stranger to the doctrine that an Act of the highest legislature might be 
judicially held invalid. 

In considering the great colonial case of Winthrop v. Lechmere, it 
appears to us that Mr. Coxe abandons quite too readily the view that it 
involved a judicial declaration of the invalidity of the colonial Act. _ But 
there is not space to give the reasons for that opinion. 

The author deserves thanks for pointing out the bad inaccuracy of the 
reporter’s list of “cases in which the Supreme Court has decided Acts 
of Congress to be unconstitutional,” given in Part A of the Appendix to 
volume 131 of the United States Supreme Court Reports. In speaking 
of the omissions in the list, Mr. Coxe remarks that of the Dred Scott 
case. There are reasons for omitting that case to which he does not 
advert, but there was at least as much reason for inserting it as in the 
case of two or three others that are there. 

Mr. Coxe is sometimes whimsical, and sometimes his comments are 
hardly those of a lawyer ; his style of expression is here and there quite 
eccentric, and he repeats himself; he is sometimes guilty of squeezing 
his grapes too hard; and sometimes he gives his reader too little credit 
for intelligence, and spins out his exposition too much. But the book 
is still the work of a man of extraordinary intelligence, learning, accu- 
racy, and thoroughness, —a helpful and illuminating book, —and it will 
be received with grateful appreciation by careful students of constitu- 
tional history and law. J. B. T. 





Dicrest XLVII., 2. Der Furtis. WitTH TRANSLATION AND NOTES BY 
C. H. Monro, M. A., Cambridge, England: University Press. 1893. 
12m0, pp. vii, 128. 


The text, translation, and notes, in distinctive type run together on the 
pages, each comprising about a third of the book. The attempt is to 
present the sources as such to students, so that many doubts are left 
unsolved and most words of art left untranslated, rather than that the 
translator should do the students’ work, or destroy by translation the 
connotation of words which have no accurate English equivalent. The 
notes give references to other sources and other parts of the Digest. 

It is gratifying that the revival of the study of the civil law in England 
should bring such careful and scholarly work as its latest fruit. Cer- 
tainly a translation done in this manner of those parts of the Digest 
which bear by analogy oa our modern law would do much towards remov- 
ing the present lack of interest in this body of famous jurisprudence, 
which might well furnish the profession with both analogy and argument. 
This is a good precedent, and will be an example to those who follow it, 
of the way in which the work should be done. 

R. W. H. 
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LEGAL STUDIES IN THE UNIVERSITY OF OxrorD. A Valedictory Lec- 
ture by James Bryce, D.C. L. Macmillan & Co., 1893. 

Though the chief interest of this address must be for members of the 
University of Oxford, it will be read in this country also with the same 
pleasure and profit which the other writings of Professor Bryce have 
afforded. The main emphasis is laid on the importance of the civil law, 
a study of which he believes should be included by the student in his 
preparation for the practice of the common law. A hint at the position 
of university legal studies in England is given by the regret expressed at 
the fact that the men after receiving their B. A. degree do not enter the 
law school for professional legal studies as they do in America. 

E. B. B, 





